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ADVERTISEMENT. 



The great importance of the case of Gosling v. Veley 
which has now been six times adjudicated^ — by the 
Consistorial and Episcopal Courts of London, by the 
Court of Arches, the Queen's Bench, the Exchequer 
Chamber, and the House of Lord,s, — led to a desire 
for some immediate and complete Report of the final 
decision of the case by the ultimate Court of Appeal, 
and of the principles enunciated and determined in 
the course of their Lordships' judgment. But the 
task of compilation had made little progress ere I 
became aware that the opinions of the Judges deli- 
vered to the House of Lords^ and the state of the 
law on '' the illegal refusal of a vestry to do its 
'' duty/' * and on other points as laid down in the 
learned and elaborate judgment delivered by Lord 
Truro, required from their important bearing on 
other branches of the law as well as in this case, 
to be stated with a precise accuracy as to the exact 
terms used, which the materials at my command 

* LordTruro's Judgment^p. 111. 
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would not enable me to arriye at. I applied^ there- 
fore^ for assistance to a friend^ who had himself taken 
most laborious and exact notes of every stag'e of the 
proceedings in this case^ and to his courtesy and 
liberality in allowing* me the aid of them^ the reader 
is indebted for much of the information he may derive 
from this Report. 

W. W. A. 



Tkmple, September \j 1853. 
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THE 



BEAINTREE CHURCH-RATE CASE. 



JAMES GOSLING, - - - Plaintifin Error. 
AUGUSTUS CHARLES VELEY, Defendant in Error. 



fTlHIS was a question touching the validity of a church-rate, made hy 
-■- a minority of the parishioners in vestry assembled, after a refusal 
by the majority. Proceedings had been instituted in the Consistory 
Court of the Bishop of London to enforce payment of the rate. Appli- 
cation was made to the Court of Queen's Bench for a prohibition. From 
the statements made in the Hbel and in the declaration in prohibition^ the 
following appeared to be the facts : — 

The controversy in the parish of Braintree as to the imposition of 
church-rates was of long standing. In the years 1834, 1836, and 1837, 
rates were refused by majorities of the parishioners in vestry assembled ; 
and upon the last refusal the churchwardens out of vestry made a rate^ 
which they instituted proceedings to enforce. In that case the proceed- 
ings to enforce the rate commenced in the Consistorial and Episcopal 
Court of London, before Dr. Lushington, the official principal, whd 
decided against the validity of the rate so mad^ by the churchwardens 
alone, but his judgment was reversed in the Arches Cohrt of Canterbury 
by Sir Herbert Jenner Fust, the official principal thereof, who decided iA 
favour of the validity of that rate, and was proceeding to decree payment 
thereof, when he was stayed by writ of prohibition, and his decision 
overruled by the unanimous judgment of the Court of Queen's Bench, 
affirmed unanimously by the Court of Exchequer Chamber. 

• B 



The Plaintiff in error was, during the whole of the period referred to in 
this case, and still is, an occupier of lands and tenements within the parish 
of Sraintree, in the county of Essex. . 

The Defendant in error was, during the whole of the same period, and 
still is, one of the churchwardens of the said parish. Tfiomas Joslin, the 
other churchwarden, died since the commencement of these proceedings. 

In the year 1887, the parish church being very considerably out of 
repair, no rate having been made or collected for several years, the 
churchwardens duly convened a vestry meeting, and proposed a rate for 
the repair of the church, and for the other purposes to which a chui^ch- 
late is legally applicable. An amendment was moved, and carried by a 
large majority of the parishioners present, objecting to the principle of 
church-rates, and requiring an adjournment for twelve months. Con- 
ceiving this to be a virtual refusal of the rate, the churchwardens, four 
days afterwards, proceeded, of their own authority, and not at a vestry 
meeting, to make such a rate as they considered necessary for the due 
performance of the duties of their office. To enforce the payment of the 
rate so made, a suit was commenced against a parishioner named Burdevy 
in the Consistory Court of the Bishop of London^ and judgment was 
given in favour of the churchwardens. A writ of prohibition was applied 
for and granted by the Court of Queen's Bench, and the judgment 
granting it affirmed on appeal by the Court of Exchequer Chamber, on 
the ground that such a rate was invalid. The judgment in the latter 
Court was delivered by the late Lord Chief Justice Tindal, and contains 
the following passage (12 AdoL ^ El. BeportSy 808) : — 

^^ We do not enter into the discussion, whether a rate so made by the 
^^ churchwardens, at the parish meeting where the parishioners were then 
'^met, would have been valid or not^ or how far such case may be 
*^ analogous to that of the members of a corporation aggregate, who> 
^^ being assembled together for the purpose of choosing an officer of the 
^^ corporation, the majority protest against^ and refuse altogether to pro- 
^ ceed to, any election; in which case they have been held to throw away 
" their votes, and the minority, who have performed their duty by voting, 
^^ have been held to represent the whole number. It is obvious indeed 
'' that there is a wide and substantial difference between the churchwar- 
'^dens alone, or the churchwardens and minority together, making a rat^ 
" at the meeting of the parishioners where the refusal takes place, and 
^' the churchwardens possessing the power of rating the parish by them- 



*' selves at any future time however distant. It is unnecessary however 
^ to discuss this point, as the facts of the present case do not bring it 
" before us. It is sufficient to say, whilst we give no opinion upon it, we 
^ desire to be understood as reserving to ourselves the liberty of forming 
" an opinion whenever the case shall occur." 

The rate made by the churchwardens alone having thus been adjudged 
to be invalid, and the church continuing in a state of great and increas- 
ing dilapidation, a monition issued from the Consistory Court of the 
Bishop of London on the 30th June 1841, enjoining the churchwardens 
to convene a vestry meeting, and requiring the parishioners to meet, and' 
then and there '^ to make a rate for the necessary repair of the church/ 
" and for providing necessaries for divine service therein, and for the 
^ other expenses incident to the office of churchwarden for the then 
" current year." 

In pursuance of the monition^ a vestry meeting was duly assembled on 
the 15th Jt% 1841. 

Annexed to the libel admitted to proof by Sir Herbert Jenner JPimt, 
and in supply of proof of the premises in the said libel pleaded, is 
an exhibit alleged to contain a true copy of the entry of the proceedings 
of the said vestry meeting, and as it is the foundation for the statement 
in the libel, and is part of the record, and must be taken accurately to 
represent all the proceedings at the meetings it is desirable to state it in 
extenso, 

^' Braintree, July 15th 1841. At a vestry meeting of the inhabitants 
^^ and parishioners in vestry duly called and holden, pursuant to a moni- 
'^ tion from the Consistorial and Episcopal Court of London, on Thursday 
" the *t5th day of July 1841, at the hour of eleven o'clock in the fore- 
*^ noon, in the vestry room of the parish church, the Reverend Bernard 
^^ Scale, the vicar, in the chair, the monition and notice are read as 
'' follows." 
[Here were set out the monition and notice.] 

'' The meeting having been adjourned to the body of the churchy Mr^ 
^' Samuel Courtauld moved^ and Ar. Jo* Garrett seconded, that Mr. J. 
" F. Shearcroft act as vestry clerk on the present occasion. The church- 
'^ wardens produced a survey and estimate recently made by Mr. George 



'' Later of repairs necessary to be immediately done to the parish church, 

*^ amounting to 713/.^ and also an estimate of incidental expenses 

** amounting to 20Z. 6«. It is moved by Mr. Veley^ and seconded by 

'^ Mr. Laceyy that a rate or assessment of 2^. in the pound be now made 

" on all property liable to contribute to a church-rate, for and towards 

" the necessary repair of the church of this parish and for providing" 

'* necessaries for the decent celebration of divine service and offices 

*' therein, and for and towards the other expenses necessarily and legally 

'^ incident to the office of churchwarden for the current year. It is 

" moved, as an amendment, by Mr. S, Courtauld, and seconded by Mr. 

" JS, O, Craig J ^ That all compulsory payments for the support of the 

" religious services of any sect or people appear to the majority of this 

*^ vestry to be unsanctioned by any portion of the New Testament Scrip- 

" tures, and altogether opposed to and subversive of the pure and 

" spiritual character of the religion of Christ ) but that for any one 

'' religious sect to compel others which disapprove their forms of worship 

*^ or system of church government, or with dissent from their religious 

"principles and creeds, to nevertheless to submit to support and extend 

'^ them, appears to this vestry to be a yet more obvious invasion of 

" religious freedom and violation of the rights of conscience ; while also 

" it appears to be a gross injustice to dissenters, as citizens, to compel 

" them to pay for the religious services of others in which they have no 

" part, while they build their own chapels, support their own ministers, 

'* and defray the charges of their own worship ; that compulsory church- 

" rates, and more especially such rates upon dissenters, thus appearing 

" to be as a tax unjust, and as an ecclesiastical imposition adverse to 

" religious liberty and contrary to the spirit of Christianity, this vestry 

" feels bound by the highest obligations of social justice and of religious 

'^ principle to refuse to make a rate, and does refuse accordingly.' 

" Whereupon the question on the amendment was put to a show of 

" hands, and a great majority was declared by the chairman in favour of 

" the amendment, no poll was demanded. The question was then put, 

" whether any other amendment was proposed, or any other proposition 

" as to the amount of rate, to which no affirmative answer was returned. 

" Mr. Yeley then proposed, on behalf of himself and Mr. JosliUy address- 

" ing himself to those ratepayers who were willing to obey the monition, 

" that a rate of 28. in the pound should be made by them ; and a rate of 

" 2j. in the pound is produced and signed by the vicar, the two church- 

" wardens, and several ratepayers present. Mr. S. Caurtauld, as the 

" mover of the amendment, protested on his own behalf and on behalf of 



" the meeting/against the irregularity and impropriety of the ehurch- 
^^ wardens attempting to make a rate after it hiad been refused by a lavge 
^^ majority of the vestry^ and protested also against the rate so attempted 
" to be made. This statement was signed by B. Scale, vicar. A, C. 
" Veley; Tho* Joslin, churchwardens. Sand, Courtauld; E, O. Craig, 
" parishioners.*' 

To enforce the payment of the last-mentioned rate, a suit was com- 
menced by the churchwardens against the Plaintiff in error in the Con- 
sistory Court of the Bishop of London; and on the 4th May 1842, 
judgment was given by the Right Honourable Dr. I/ushingtonj the 
Judge of that Court, against the validity of the rate (a). 

' The churchwardens appealed to the Arches Court of Canterbury ; and 
on the 26th March 1843, judgment was given by the Right Honourable 
Sir Herbert Jenner Fust, the Judge of that Court, reversing the decision 
of the Consistory Court, and pronouncing in favour of the rate (ft). 

The Plaintiff in error then applied to the Court of Queen's Bench for a 
writ of prohibition : and on the 8th February 1847, judgment was given 
by that Court in favour of the rate, and refusing the prohibition (c). 

The Plaintiff in error thereupon appealed to the Court of Exchequer 
Chamber; and on the 22nd January 1850, judgment was given by that 
Court in affirmance of the judgment of the Court of Queen's Bench, and 
in favour of the rate, Mr. Justice Maule, and Mr. Justice Cresswell, and 
Mr. Baron Alderson, and Mr. Baron Piatt, thinking the rate to be valid ; 
while Lord Chief Justice WUde^ Mr. Baron Parke, and Mr. Barbn Rolfe 
thought it to be invalid {d). 

The present writ of error was brought to reverse the last-mentioned 
judgment. 



On the 16th and 17th of February 1852, the writ of error came on 
for hearing in the House of Lords, and the Judges were summoned. 

Mr. Baron Parke, Mr. Justice Coleridge, Mr. Justice Maule, Mr. 

« 

(n) 3 Curt, Eec. Rep. 253. {c) 7 Q. B. Rep. 406. 

lb) 3 Curt. Ece. Rep. 304. {d) 12 ^.B. Rep.Z^, 



Jastice WiQHTMAN^ Mr. Baron Platt, Mr. Justice Erle^ Mr. Justice 
WjJAAAMSf Mr, Justice Talfourd^ Mr. Baron Martin^ and Mr. Justice 
Crompton attended 

Mr. Serjt. JBtfles appeared for the Plaintiff in error; and the Solicitor- 
Greneral (Sir W. P. Wood) and Mr. Ogle for the Defendant in error* 

Mr. Serjt. ByleSy in addressing the House for the Plaintiff in error^ 
said, — ^That it was necessary to call the attention of their Lordships to 
some parts of the libel exhibited in the Consistory Court for the purpose 
of enforcmg this rate. The libel alleged that a decree issued under the 
seal of the Consistorial and Episcopal Court ^' on the 11th QiJune 1841, 
'' at the instance of the Rev. Barnard Scahy against the now Defendants, 
*^ the churchwardens in special, and the parishioners of the said parish in 
'^ general, citing them to appear before the Vicar-General and official 
^^ Principal i^oresaid, his surrogate or other competent judge, to show 
'' cause if they or either of them, had or knew any, why a monition 
^' should not issue under the seal of the last-mentioned Court against 
^^them the said churchwardens to take the necessary steps towards 
^' putting the said parish church of Braintree into repair, and for pro- 
'^ viding necessaries for the decent celebration of Divine service therein, 
^ and, among other things, to call, by giving due notice thereof according 
'^ to law, a vestry for a certain day, and at a certain place and hour, to be 
'^ specified in such monition, for the purpose of making a rate for and 
'' towards the necessary repair of the said church, and for and towards 
^^ providing necessaries for the decent celebration of Divine service, and 
^^ for and towards the other expenses necessarily and legally incident 
^ to the office of churchwarden for the current year." — ^The meeting 
of the vestry pursuant to notice, and the estimate of the sum required 
being laid before the vestry, were then set forth. This estimate 
included not only what was wanted for repairs, but for other expenses 
incident to the office of churchwardens. The libel alleged that no objection 
was made to the estimate, and that the necessity for repairs was not 
disputed; that a rate of 2s, in the pound was then proposed, and that 
thereupon Mr. Courtauld, a parishioner, moved, and Mr. Craig, another 
. parishioner, seconded, the amendment which was set forth in the libel, 
and by which the proposed rate was refused. The vote was by a show of 
hands, and no poll was demanded, the majority in £eivour of the amendment 
being very large. The libel then all^d, ^^ that the majority of the said 
^^ vestry having by the acts and means aforesaid, refused to furnish 
*^ the churchwardens of the said parish with the necessary funds as 



nforesaid, tbe now defendants, the churcliwRrdens aforesaid, and 
others of tlia ratepajers and parisliionera of the said parish then and 
there present in vestry, did, in obedience to the aforesaid monition and 
in discharge of the aforesaid obhgation, cast upon them and the other 
parishtonera of tbe parish of Sraintree aforesaid, by the law and cuatom 
of this realm, at tbe said meeting of the said parish, and while the 
parishioners so continued as aforesaid in vestry assembled, rate and tax 
all and every the inhabitants and parishioners of the pariah of Braintree 
aforesaid, liable to contribute to a cbnrch-rato, for and towards the 
necessary repair of the church of the said parish, and for and towards 
providing necessaries for tbe decent celebration of Divine service and 
offices therein, and for and towards the other expenses necessarily and 
legally incident to the office of churchwarden for the current year, the 
several fiuma of money mentioned ia the said rate, being a rate or assess- 
ment of 3s. in tbe pound on the annual value of all rateable mes- 
suages," &.D. Opposition was made to this libel being admitted to 
proof. By the judgment of Dr. jAishivgton, it was refused to he 
admitted to proof, but his judgment was overruled by Sir Herbert Jenncr 
Fust, and then proceedings were taken by way of prohibition. The case 
was argued in the Court of Queen's Bench, and the judgment was in favour 
of the rate. The case was carried into the Exchequer Chamber, and there 
the division was four to three; by that slender majority the rate was upheld. 



Lord Bbouoham. — But to that slender majority you must add the four 
Judges of the Court of Queen's Bench. 

Mr. Seijt. Byles admitted that that was so. The case now came to 
this House, and be felt no want of confidence as to ita success. The 
Plaintiff in error made two points : First, be insisted that the minority of 
a parish vestry could not tax the majority by assessing a church-rate, 
though the majority of the vestry should vote against any rate whatever. 
In other and shorter phrase, that by the law of this country, the minority 
could not tax the majority. Secondly, he contended, that on a careful 
examination of this record, this rate of &. in the pound did not appear to 
be made by the majority in the vestry of those who were willing to make 



The fii-st point was, that the minority of the vestry cannot tax the 
majority. It might readily be conceded that the parishtonera of a parish 
were bound by tbe common law to maintain the fabric of the church, and 
that they mig;ht be visited with ecclesiastical censures if they did not 
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perfonn that obligation. But here it was necessary to observe a distinc- 
tion.' which would be important. It was one thing to admit that they 
were bound to maintain the fabric of the church; and a different thing to 
say that they were bound to make a church-rate for that purpose. It 
was admitted that they must maintain the fabric of the churchy but pro- 
vided that they did maintain it^ the mode by which they did so was left 
to the choice of the parishioners themselves. Here arose the question 
which at first appeared to be one of mere antiquarian curiosity. There 
was an obligation by the law, by the old common law itself^ to maintain the 
fabric of the churchy but there was high and recent authority for saying 
that the duty did not rest on the parishioners, but on the funds which 
were disbursed for the support of public worship. That was the opinion 
of Lord Holt, in the case of Hawkins v. Rous (e). It was there said, 
'^ By the civil and canon law, the pai*son is obliged to repair the whole 
^^ church; and is so in all christian kingdoms but in England; for it is by 
'f the peculiar law of this nation, that the parishioners are charged with the 
" repairs of the body of the church." That was also the opinion of Lord 
Hbltf as cited in Veley v. JBurder(f), by Lord Chief Justice Tindal, who 
had previously said, " We are all of opinion that the obligation by which 
^f the parishioners, that is, the actual residents within, or the occupiers of 
" lands and tenements in every parish, are bound to repair the body of the 
'^ parish church whenever necessary, and to provide all things essential to 
*' the performance of Divine service therein, is an obligation imposed on* 
^f them by the common law of the land. That such obligation is not 
^^ grounded on the force of the general ecclesiastical law is manifest 
" from this, that by the authority of all the writers on the general canon 
" law, the repairs of the whole of the parish church, both the body and 
" the chancels, fall upon the rectors or owners of the tithes, except that by 
" custom, in some countries, part falls upon the parishioners." It seemed 
therefore, that though the parishioners were bound to repair the fabric 
of the church, they were so boimd by the common law, and not by the 
canon or civil law. As the power of the vestry was to be judged of by 
the common law, no analogy arose from any other laws which could 
govern the decision of this question. General principles, which governed 
all laws, could alone be applied to its decision. The common law was 
formed in times when the whole realm was of one creed, and it was 
impossible to understand what was the true nature of the obligation 
without going back to those remote times. There were various modes 
by which in those times the church might be maintained, and if that 

(e) Carth. Rep. 300. (/) 12 Adol §• JEL Rep. 301. 
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was accomplished, the Inw was satisfied. In those times one fruitfiil 
source of its maintenance was to be found in the voluntary muniiiccnce 
of indiTiduala. Many of the finest churches were built and repaired by 
such means. But burdens of that kind were not distributed according to 
such unniercenary rules in our own times. Still there were individual 
iDatances of the sort, and there was a cathedral on the opposite shores 
now erected by an individual, from the savings of forty years. As a rule 
however, churches were now built and repaired by the contributions of 
numbers. In those times taxation was auperfiuous, besides which, if any 
one was backward as a contributor, there were punishments to alarm, and 
rewards to incite him, proposed by the church — rewards which extended 
Jrom simple indulgence to complete canonization. There were hkewise 
two other weapons in the hands of the church which stimulated men to 
contribute — they were ercommuni cation for the individual, and ioterdict 
for the parish. Labour, materials, and money were therefore sure to be 
contributed according to the means of each person or community. In 
oey was not used as it was now, and very often things 
were contributed in gpecie, and so the churches were built and repaired. 
But at length a time arrived when it was found necessary to make these 
contributions compulsory. This was done for the first time in 1370, as 
was shown in the year book, 44 Edm. 3, fol. 18. If by any of these 
IS the church was repaired, the spiritual authority was satisfied. Then 
,8 said, that supposing; that to have been so while other means existed 
e used, then when those other means ceased to be capable of use, 
the law required that a compulsory rate should be made for the purpose 
of performing: what was undoubtedly a parish duty. "Compulsory" 
was an equivocal word. The parishioners might be subject to spiritual 
censures if they did not do what the church required — or they might be 

mpelled hy other means to do it : but compulsory could not properly 
be applied to the making of a rate in either of these two modes of viewing^ 
the question. The parishioners might be subject to spiritual censures if 
they did not repair the chnrcli, but were not subject to such censures for 
not making a rata to repair it. There was no indictment for not repairing 
a church, as there was for not repairing a road : there was no criminal 

medy at common law, still less any criminal censure for not making a 
church-rate. But though men might be molested for not repairing the 
church, they could not be indicted for not making a rate wherewith 
to repair it. This was equally true, both of the common and the eccle- 
siastical law. In Cooper v. JVickham (ff), there was at a vestry meetmg 



(n) -2 Cur/. 303. 
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a resolution moved and carried^ *' that this yestrj cons](iering rates bad in 
'^ principle^ unjust in practice^ and uncalled for at the present time^ resolves 
^' to adjourn all consideration of the subject to this day twelve months.^' 
It was held that one of the churchwardens having voted in favour of the 
resolution; was not guilty of any ecclesiastical o^ncO; it not being- 
averred that in consequence of the refusal of the rate^ the church was out 
of repair. That was an authority to show that a man who defeated a 
church-rate^ was not by that act alone guilty of any ecclesiastical 
offence. 

Lord BnouaHAM. — Because it was not averred that; inconsequence of 
the refusal of the rate^ the church was still out of repair. 

Mr, Seijt. Bylesj-^Per se that was not an offence^ a locus posnitentue 
was allowed; and if the church was repaired; that was all that was 
required. In Francis v. Steward (A), a citation showing only that the 
party had wilfully obstructed, or refused to join in, a rate for repairs, was 
held not to show an offence cognizable by the Ecclesiastical Court. In 
several parts of Lord DmmarisyiAigmeini in that case, it was denied that 
this was an offence. Thus it was said, ^^ The Solicitor-General does not 
^' deny the right of every parishioner to refuse to make, or to form, or 
^.^ concur in making a church-rate f and again, ^^ we are by no means 
^' satisfied that the refusal to join in making a church-rate can be an 
'^ offence in a parishioner, because it cannot be necessary for all the 
^^ parishioners to join in making it : a majority may do this act : and if it 
^^ is done, what offence can there be in re&sing to concur in it. . . . But 
'' further, the sufficiency of this charge in its more cogent terms, that the 
" Plaintiff wilfully obstructed the making of a church-rate may well be 
*^ questioned. It might be the duty of a parishioner wilfully to obstruct 
" it. A parish meeting being convened to consider of granting such a 
*' rate, the parishioners go to the meeting to take part in its deliberations, 
'^ and exercise their judgment on the question raised. Must they not 
f' exercise it with freedom ? Are they bound to vote one way ? On 
" the contrary, the law permits them to object to the grant proposed : 
" to argue that it ought not to be made : to vote for refusing it. Persons 
'^ so acting, may be truly said wilfully to obstruct the making of a rate. 
^' That phrase would be generally supposed to point at similar pro- 
" ceedings — ^yet they are all undoubtedly lawful. Each member of this 
" deliberative assembly may be bound, by every principle, to take the part 

(h) 5 Q. B. Rep, 984. 
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" now supposed. Can be be treated ae a criminal in any Engliah Court 
" for the performance of this acknowledged duty ?" These were strong 
expressions, and they occurred in a judgmeot which was the unanimous 
and deliberate judgment of the Court. The authorities now cited showed 
that a man was not legally censurable for refusing a church-rate, though he 
might be legally censured for the church continuing out of repair. That 
it was so, might be the consequence of his refusal, hut still the distinction 
in point of law between the two things was important. 

Lord Bkoijoham. — You agree that it is compulsory to repair the 
church. In what way is the doing of the repairs to be ccmpelled ^ 



Mr. Serjt Bgles 
out of repair, was liable to 
legal duty. 



that every parishioner, if the church was 
be proceeded against for nonfeasnnce of a 



Lord Brougham. — Does not that sound in rating? 

Mr. Seijt. Bylei said that it might be so, hut it was not necessarily 
so. It was not necessary to excommunicate every man, but the whole 
parish might be interdicted. Two modes of compulsion existed when 
the common law was founded, — excommunication and interdict. One 
was now difBcult, the other had fallen into desuetude. This might be a 
hardship for the church, but that hardship did not alter the law. As- 
Buming, however, that a man might be liable to a spiritual censure, then 
it would be said that he was bound to do that the not doing of which 
would subject him to spiritual censures. But it was clear that he wa» 
not bound specifically to do a certain thing in a certain way. A man- 
damus would not lie to compel him to make a rate. Two cases proved 
that to be the case. The King v. St. Peter's, Thelford (i) and the 
King r. St. Margaret'g (A). In the first it was said by the Court, " We 
" cannot interpose by viajidamii*, this being a matter for the ecclesiastical 
" jurisdiction." In the other, it was stated that no mandamtts would lie 
to compel the making of a rate, but that a mandamtis would lie to com- 
pel the pai'ishioners to assemble in vestiy for that purpose, for that that 
was a statutable duty cast upon the parish officers; all chat the Court did 
was to put the parochial body in motion in order that the question might 
be discussed ; but, in giving judgment, the power to compel the making 
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of a rate was expressly disclaimed. The Court merely interfered to 
enforce the discharge of the common law liability to meet and discuss. 
A man might be bound to do an act under pain of spiritual censure or 
damages at common law ; but if he would not do it, the consequences 
followed^ but the act remained imdone. That was the utmost limit to 
which this case could be carried. Suppose a man hired a servant at bo 
much a year^ he was bound to keep the servant till the end of the year; 
and when the end of the year arrived; the servant might sue him for the 
wages. But suppose the master discharged the servant, the servant 
could not sue for wages, but was driven to his action for breach of con- 
tract, and what he recovered would be damages. In the Court below, 
the learned Judges, Barons Parke and Rolfey showed that the parishioners 
were punishable till they made a rate, but that showed that their not 
making a rate was an act of obstruction, which was not in itself punish- 
able. Then it was said by the other side that if the majority would not 
concur in the performance of what was a legal duty, the votes of the 
majority were thrown away, and it was the same thing as if the persons 
giving them had been absent. But if so, what became of the argument 
that they were to be punished because they did not concur; and where 
was the necessity of resorting to punishment if the act of the minority 
became, in such a case, as valid and effectual as if the whole body had 
concurred ? The case of Rogers v. Davenant (I) was referred to by Mr. 
Baron Parke with relation to this argument. There it was laid down that 
the majority, refusing a rate, might be excommunicated ; and his Lord- 
ship observed that that was a very strong argument to show that there 
was no power in the minority to make a valid rate. In that case, Lord 
Chief Justice North said, that the spiritual court might excommunicate 
the parishioners till the church was repaired, but that was plainly 
unnecessary if the minority, willing to make a rate to repair it, could 
effectually make such a rate. That case really proved that no rate could 
be made while the majority continued contumacious. 

Lord Brougham. — And would the minority continue excommunicated 
all the while ? 

Mr. Seijt. JByles. — ^That was a matter for the discretion of the Eccle- 
siastical Court, It was not compulsory on that Court to excommunicate 
every individual, though it might, no doubt; as in former timeS; pimish 

(/) 1 Mod. Rep,lQ4k', S. C, nom, Curtis v. Davenant, 2 Id.'B. 
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tlie innocent and'guilty togetlier, by issuing a general Interdict. When was 
tlie ducti'inB that tljQ minority of the parish parliament could tax the rest 
first estiibliahed ? There was no trace anywhere to be found of such a 
doctrine. There was no instance in any of the books of a rate made 
by the minority, and yet church-rates had ejiated since 1370. There 
had, indeed, been attempts by churchwardens to moke them, and 
some had been so made; but there was no trace of any made by the 
minority against the declared will of the majority, and yet the necessity 
for 80 making them had often arisca. Certain authorities had, however, 
been produced which were said to warmnt this doctrine. Oaudern v, 
Selby {mj, which occurred in 1799, m the Archea Court, was a case 
where the rate seemed to have been made by churchwardens out of the 
vestry, and the Court held the rate good. There it was to reimburse 
the churchwarden the money he had actually expended. Another 
case was an Anonynuyus caM{n); but there it was not shown how 
the rate was made, and the question seemed to have been as to the 
jurisdiction of the common law to interfere by prohibitloii. Then 
came Segge'i Parson's Coimsellor, 20i, where it was siiid, " And if the 
" parishioners, when they come together at such meeting, reftiBe or neglect 
" to join in making such assessment, or refuse to meet, I conceive the 
" churchwardens, having just causa for such assessment, may proceed 
"alone;" and the reason given was, because the churchwardens were 
liable to spiritual censures to compel them to repair the church, " and 
" the law never compels anybody to do a thing they may not have the 
" means to effect." That was no authority. If it meant that the church- 
wardens and parishioners might make the rate, nobody doubted it, for 
they formed the vestry; if it meant that the churchwardens alone could 
make the rata out of the vestry, then it was overruled by the case of 
Yeley V. Burder. It was remarkable, too, that those who, in order to 
avoid tiie eflect of the majority refusing the rate, had invented tlie 
scheme for the churchwardens abne out of vestry making the rate, had 
not thought, till now, of the other scheme of the minority making it, 
In.no case whatever, in no test-writer, not in Ayliffe, nor Ovghton, nor 
Gibton, where everything was said in favour of the prerogatives of the 
church, in no place in Degge'a work was this scheme ever thought of till 
the hint was thrown out by the Judges in the Exchequer Chamber, in 
the case of Yeley v. Surder. It might have been said two hundred 
years ago, but it was not. On the other hand, there were numerous 
authorities to show that the concurrence of the majority was necessary in 



(;») 1 Curt. 304; 3 Curt. Hep. 272. 



(n) 1 Vent, fliyi. 307. 
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order to make a valid rate. In Oibsoria CodeXy p. 196^ it was said,' 
''The vestry shall be summoned^ and the major part of them who appear 
^ there shall bind the parish ; and if none appears^ the church wardena 
'' alone shall make the rate." This last phrase explained the error in the 
argument on the other side. If the parishioners were duly summoned to 
&e vestry and none but the churchwardens attended^ they formed the 
vestry^ and as such^ could make the rate. But they could not^ of their 
own power and under any other circumstances^ effectually make it. In 
Wayky v. Lambert (p) it was called '' a common charge imposed by 
*' the major part of the parishioners.*' Waldroris cage (p) was to the 
same effect; so was RoberU? ease^ in Attle^s Reports; so was the case' 
of Pierce v. Prause ((j). These rates were the mere creatures of the 
common law^ and must be decided by the principles of the common law ^ 
and those principles recognized no authority to impose them but that of 
the majority. Then it was said^ that as the majority refused^ the act of 
the minority was sufficient^ as it would be if^ at an election of members 
of Parliament; the majority abstained from voting, or, after notice, voted 
jfor a candidate who was disqualified. There was no analogy between 
the cases. All aggregate bodies, legislative, judicial, or ministerial, could 
only declare their opinions in one of three ways : By unanimous decision 
— ^by the majority — or by relative numbers. Juries must be unanimous f 
— ^in the Houses of Parliament there must be an absolute majority. With 
r^ard to them, one instance might be taken where the inconvenience of 
la negative vote would be extreme, — such as refusing the supplies, and 
yet nobody would pretend that, in such a case, the votes of the majority 
Would be thrown away, and that a minority could bind the House and 
the country. Then came the third case, which was that of a relative 
majority. Suppose there were three candidates to be elected, and there 
were thirty-seven voters, and A. had twelve votes, and B. twelve votes, and 
C. thirteen votes, — C. would be elected. The cases of Oldknorv v. Wain-' 
Wright (r), Taylor v. Mayor (.<?), The King v. Monday {t\ The Queen 
V. Brightwell (u)y were all cases of elections, and were consequently 
inapplicable here. This was an attempt against the principles of the 
common law. There could be no doubt that the rate here was refused 
by the majority; the rate was therefore invalid. The opposition to 
admitting the libel to proof was properly made, and the Ecclesiastical 

(o) 2 Keb, Bep, 673. (*) 8 Lud. Elect. Ca. 324. 

(jp) 1 Mod. Bep, 79. {t) Coiop. Bep. 530. 

(q) 1 Salk. Bep. 165. (w) 10 Adol. g- JSl. Bep. 171. 
(r) 2 Burr. Bep. 1017. 
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Court Laving improperly admitted the libel, llie proLibition ought to 
issue. The refusal by the Court below to grant the prohibition was 
erroneous, and the Judgmeat must be reversed. 

Mr. Mellor, on the same side. — Though the first duty of the parish- 
ioners was to repair the church, it did not necessarily follow that that 
duty was to be dlachai^ed by making a rate. But if a rate was to be 
made, it must, in order to be valid, be made by a majority in vestry 
assembled. This second proposition followed, as of course, from the fact 
of the vestry being a dchberative assembly. Its duties were deliberative/ 
and not merely ministerial, and the decree of the Ecclesiastical Court 
could neither circumscribe nor alter the character, rights, or duties of the 
vestry. The parishioners could not be compelled to vote a rate in a par* 
ticular manner, although they might he punished for a contumacious 
refiisal to repair the pariah church. If the refusal to make a rate was an 
offence, and a punlshmsnt could by law follow upon it, the law did not 
allow the ai^jument that snch punishment would he ineffective. It was 
conceded in the judgment of Mr. Baron Alderson, who was one of the 
majority, in the Exchequer Chamber, that if the duty of the parish waa 
discharged by any other mode than by levying a rate, that would be an 
answer to the proceedings in the spiritual court. The case of Metliold 
V. Winne (x), shows that another mode of repairing the church may 
lawfully be adopted. An Anonymous case (if), and Black v. LueofiA (z\ 
showed that the rate must be made by the major part of the parishionerB> 
though they might he proceeded against in the spiritual court, if they 
refused to repair the church. In QihsotCe Codex nothing was to be 
found to justify this claim of the minority to make a rate, although every 
thing that coidd he said in favour of the rights and powers of the church 
was to he found there ; found, indeed, to such an extent, that Lord Hard- 
Toiche had more than once observed of the book, that there were many 
things stated there which were not true. Ayliffe'a Parergon had been 
much relied on by the other side, but even there, pp. 465, 456, it was said, 
" And as the bishop had always the cognizance of this matter committed 
" to him, the spiritual court may even now compel the parishioners to 
" repair their pariah church in virtue of such custom, if it be in decay 
" and out of repair, and may excommunicate every one of them seve- 
" rally, tUl the greater part of them do agree to assess and levy a tax for 
" the repairs thereof, and such as ai-e willing to contribute .thereunto shall 

;. Abr. 393. (i) Cnies bt/oie Sir J. Holt, Wi. 
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" be absolved." Here was another proof of the utter absence of authority 
for supposing that the minority might make a rate^ for if the mincurity 
might do 80^ there would be no need of excommunication ^^ till the 
^^ greater part do agree." It was clear that in a deliberate assembly, it 
could not be the duty of the persons composing it; to vote for any specifio 
proposition. The opposite opinion^ attributed to Sir Simon Degge, was 
a mere supposition by him. His words were, " If the parishioners^ when 
^^ they come together at such meeting, refuse or neglect to join in making 
^^Buch assessment; or refuse to meet, I conceive the churchwardens, 
" having just cause for such assessment, may proceed alone." But in 
another part of the work, and in a later edition, he adds, ^^ But some are 
^' of opinion that the churchwardens cannot proceed alone, but must 
" compel the parishioners to do it by ecclesiastical censure. Ideo qucereJ* 
So that it was clear that he did not place much reliance on his former 
opinion. The case of Oavdem v. Selhy (a), was not an authority for the 
right of the minority to make the rate ; for in the first place, it was 
doubtful whether the facts as stated by Sir W. Wynne j in his judgment, 
raised that question, and whether he intended to decide it ; and in the 
next, it was clear that the authority of that case had been disclaimed by 
the Court of Queen's Bench, in the case of Burder v. Veley (b), and had 
not been reestablished by the judgment there of the Exchequer Cham- 
ber (c), which proceeded on a different ground. The fact that the 
Presbyterians, when they predominated in Parliament, made a law which 
was no longer in existence, enabling the churchwardens and overseers to 
make rates (d), was itself a proof that without such a law they possessed no 
power to do so^ but even that law conferred the power on them as officers, 
and not as a minority, and would not afford any justification for saying 
that the minority could make the rate. As to the argument that if the 
power now contended for did not exist, church-rates might always be 
refused, and churches would continue out of repair ; that was an argu- 
ment for the consideration of the Legislature, not of a court of law, and 
could not influence the decision of this case. Such inconveniences often 
existed. The wager of battle was a very absurd and mischievous custom, 
but the inconvenience of it could only be remedied by legislation. In 
Chancery, if a Defendant refused to appear, he might be brought up by 
habeas corptts, but there was no power in the Court to enter an appear- 
ance. The Legislature was required to interpose to remedy that evil. 
Then, as to the comparison between the vestry and a body of electors. 

(a) 1 Curt, :Ec€les,'Rep.394. (c) VeHey v. Burder, 12 AdoL ^ El. 

(b) 12 Adol. §f Eh Rep, 238. Rep. 265. 

{d) See 12 Id,, 279, n. 
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No such comparn^on could properly be made. What was the making of 
a rate ? It was a resolution of a vestry imposing a tax. There was a 
distinction between a resolution imposing a tax, and the tax imposed by 
virtue of that resolution (e). The latter could be enforced by the Court j 
the former could not. And in Rogers v. Davenant {f),it was expressly 
said by Wyndham, Athyns, and EUis^ Justices, ^^ that the churchwardens 
'' cannot, none but Parliament can impose a tax." They afterwards 
treated a rate as a bye-law ; but even then they said, " but the greater 
'' part of the parish can make a bye-law." The churchwardens could 
not make a rate as churchwardens, they could only do so as parishioners 
in vestry ; the churchwarden was like the Chancellor of the Exchequer, 
who might propose the tax, but who could not vote for it as Chancellor 
of the Exchequer, but only as a member of the House of Commons. 
The churchwarden could not vote for it as churchwarden, but only as a 
parishioner in vestry assembled. " 

There was no resemblance between vestries assembled to make rates, 
and meetings for corporate or parliamentary elections. In vestries the 
inhabitants made the law to tax themselves; in elections the voters 
merely performed the requisites of a law already made. There 
was, therefore, no similari^ between the two cases. Mr. Justice 
CressrvcU asked whether the majority could compel the minority to do 
an unlawful act? the unlawful act being the refusal of the rate; 
but there was a fallacy in that question, for all the authorities showed 
that those who voted for the rate were absolved from ecclesiastic^ 
censures. But if this rate could be good, there would be no fallacy in 
saying, that the minority compelled the majority to do an act which the 
latter had deliberately refused. If it was not the single duty to make 
the rate proposed, the vestry might reject it; and if so, then the 
attempted analogy with the case of a corporate election could not be sus- 
tained. In Consetfs Ecclesiastical Practice, chap. 1, sect. 1, it was said 
that when a party was required to do an act he must be monished, but it 
was nowhere said, that if he disregarded the monition, the act might be 
done by the Court, or by any one else for him ; but it was leffc, as of 
course, that after monition and disobedience he might be punished. All 
the authorities, therefore, showed that the making of this rate had pro- 
ceeded on false principles, and that the rate consequently could not be 
sustained. 

(e) Jackson v. Beard, 2 Curt. Rep. 4B6. (/) 1 Mod. Rep. 104. 
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The SoUeitor- General (Sir W. P. Wood), for the Defendant in error^ 
said^ that the first question on whom was the onus thrown of showing 
that the rate was invalid 7 In the Ecclesiastical Court; where the miit 
was brought to enforce the rate, it was clearly the duty of those who 
resisted payment to show that it was invalid. And that duty was not 
shifted when the same parties sought to prohibit the enforcement of it. 
They were bound to show that the Court sought to be prohibited had 
no jurisdiction. Had they done that? They had not. In the first 
place it was not admitted that the rate was made by a minority in the 
Testry. The Defendant in error contended that it was duly made by- 
all the persons assembled in that vestry, who expressed any opinion on 
the subject^ and that it appeared on the face of the proceedings that 
there were certain other persons who could not in point of conscience 
vote upon the subject. Those persons were to be taken as absent or as 
present; but abstaining from taking any part in the proceedings. The 
declaration alleged that immediately after taking the vote on the amend- 
ment; ^^ and while the said parishioners still continued as aforesaid in 
** vestry assembled, the question was then and there put, whether any 
^' amendment was proposed, or any other proposition, as to the amount 
*^ of rate was made ; that no affirmative answer was returned to such qnes- 
" tion, nor was any other motion or proposition made for or towards 
*' discharging the obligation cast by law, and the custom of the realm, 
^' upon the said parishioners repairing their parish church, and of provid- 
^' ing necessaries for the decent celebration of Divine Service, and offices 
^' therein, and for and towards the other expense necessarily and legally 
*' incident to the office of churchwardens for their year of office ; that the 
*' majority of the said vestry having by the acts and means aforesaid, 
^^ refused to furnish the churchwardens of the said parish with the neces- 
*^ sary funds as aforesaid, the now Defendants, the churchwardens afore- 
^^ said, and others of the rate-pajers and parishioners of the said parish, 
^* then and there present in vestry, did in obedience to the said monition, 
'^ and in discharge of the aforesaid obligation, cast upon them and the 
" other parishioners of the parish of Braintree aforesaid, by the law and 
^^ custom of this realm, at the said meeting of the said parish, and while 
^^ the parishioners so continued as aforesaid in vestry assembled, rate and 
'^ tax, all and every the inhabitants and parishioners of the parish of 
^' Braintree aforesaid, liable to contribute to a church-rate, for and towards 
" the necessary repair of the church of the said parish." That did not 
show that the rate was made by the minority in the vestry ; but that 
it was made by certain of the inhabitants duly present in vestry, and 
for anything that appeared to the contrary the rest might have abstained 
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from voting, or taking any part in the matter. If so, the rate would 
clearly be legal. A proposition for a rate of 2«, in tbe pound had been 
made to the veatry. The thing which waa called an amendment waa 
proposed and carried; but it was not an amendment: it waa a declara- 
tion adopted by a lai^ number of persons, but it waa not an amendment. 
The fact, that it waa put as such from the chair did not make it one. 



th( 



Lord BsouoBAM. — It Is an argumentative negative. It affirms that 
itry is bound to refuse, and it does refuse accordingly. 



The Solicitor- General — It was not a negative of the &. rate, but 
was a mere aasertion of opinion agninst all rates whatever. The analogy 
between this case and that of elections was very strong. Suppose 
A. S. had been proposed for mayor, and a motion had been made 
to the effect that in the opinion of the electors no mayor was necessary ; 
that would not have been a negative of A. B. as mayor, it would 
have been merely an empty declaration of opinion. If the persons who 
made that declaration abstained from every other vote, the election of 
A. B. by the other persons present would be a good election; in like 
manner here, though this expression of opinion was carried, the ques- 
tion of a Sit. rate was still before the meeting. The persons who had 
thus declared their opinion abstained from taking any fiirther part in 
tbe meeting, and left those who voted ta conduct the business. They 
did act in the business, and in the words of the declaration, " They 
" did rate and tax the inhabitants in the sum of 2«. in the pound." There 
waa no averment that the meeting had been dissolved ; on the contrary, 
it continued in existence, and while it did so a rate was ^reed to. 

It waa conceded on the other side that the church waa in need of 
repair; the rate therefore was necessary, and the meeting had been 
called for the purpose of making it. The proceedings, as stated on the 
record, did not anywhere show that the rate was made by the minority ; 
but it appeared to have been made by the churchwardens and parish- 
ioners in vestry aasemblcd. So made it was legal, and on the face of 
it, the rate was a legal rate. The whole question turned on what waa 
disclosed on the record of the proceedings by which the result waa 
arrived at. It waa the duty of the Plaintiffs in error to show that 
though the rate waa in form regular, it was in substance irregular. 
That duty they had not performed. The Defendant in error contended 
that the rat« was regular in substance and in form, being a rate which 
c 2 
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was voted at a meeting duly convened for the purpose of making a 
rate^ and convened at a time when the church was in want of repairs. 
At that meeting this was the only rate proposed, and it was agreed to. 
That which was called a negativing of the rate was in effect nothing' 
more than a simple refusal to proceed to the proper and legal business of 
the meeting. That refusal was an abdication of their rights on the 
part of those who made it. The meeting was held for the purpose of 
imposing a rate, and they refused to take part in imposing any rate 
whatever. That being so, the only result was in effect to make it a 
non-entity ^ and the resolution which must be taken, on the face of the 
proceedings, to have been carried, was, that which imposed the rate, for 
it was agreed to by all who expressed any opinion on the subject of 
the business of this meeting, it was the only legal resolution which 
could be agreed to, and as such it was binding on aU, and therefore 
among the rest on those who had applied for a prohibition. 

Three main points had been taken on the other side. First, They 
admitted the duty to repair the church ; but they tried to distinguish be- 
tween object and duty, and said that the imposing of a rate was not 
necessarily the mode of performing that duty. The second point was 
this : Assuming that the mode of performing the duty was the making 
of a rate, still they said that the mode of enforcing the making of a rate 
was by punishing those who refused to make it ^ that interdict and ex- 
communication were the modes of punishment for this breach of duty, 
and that the fact of such punishments existing was in itself an argument 
to show that there could be no other mode adopted of making the rate, 
and that no rate could be made merely because the inhabitants had re- 
fused to discharge their known and admitted duty. In other words, they 
saw that the law permitted a punishment for not making a rate, but not 
a substitute for the unlawful rejection of it. Further, it was contended 
that the circumstance of the refusal being called an offence, showed that 
the punishment would be effective. The third point was, that the vestry 
being a deliberative body, and not of the nature of an el^tive body, 
the persons composing it met together for a purpose as to which they were 
entitled to exercise a discretion. At this point it was asked how it was 
possible to show that the rate could be made by the minority, since if 
that could be done there would have been many examples of such a thing 
before now. 

He would now take the first of these arguments, namely, whether 
there were not other modes of doing the same thing ? The case of Methold 
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V. Winne (g\ was noticed in the Court below by Mr. Justice Cre$$weUy 
who said that it ^'merely decided that churchwardens mayy by the 
^' assent of the parishioners^ dispose of things belonging to the church, 
^' and that such disposal is a good answer to a writ of account brought 
^^ against them by their successors, and if the parishioners agree that the 
^^ churchwardens shall keep the proceeds of such sale in satisfaction of 
'^ money due to them for the expense of repairs done to the church it is a 
'^ valid agreement. It is, therefore, fer short of an authority for saying 
" that a majority of the parishioners has a right to resolve that the repairs 
" shall be done in any manner that they please." It was clear tliat tl»e 
p£trishioners in vestry had not the power to bind the whole parish to any- 
thing but a church-rate for the repairs of the church. But that power 
they distinctly had, and the law required them to use it No d<Mibt 
if sufficient money was voluntarily subscribed there would be no necessity 
for calling a vestry meeting ; and all that Methold v. Winne decided was 
that if the churchwardens were possessed of another fund, over which the 
parish had control, and the vestry said, you maj apply that fiind first, such 
authority would be a protection to the churchwardens. But when the 
inhabitants met to consider what was out of repair, and to provide means 
for repairing it, and no other fund existed but that which they were to 
provide, and a rate was proposed for that purpose, and no objection 
was taken to the amount proposed, and no other proposition was 
made, there could be no doubt that that proposition they were 
bound to adopt. If the churchwardens possessed other fiinds and were 
allowed to apply them they would be discharged; but, if not, their- 
liability to repair the church remained in full force. That obligation 
was founded on the common law, and nothing could discharge the parish 
ffom the effect of it but actual performance. The common law duty was 
admitted on the other side ] the cost of performing it was anciently fixed 
on the land, and, until the statute Circumspecte agatis, its performance 
might have been enforced at common law. That circumstance led « 
long way towards the proposition that this duty being imposed upon the 
parish, and the vestry being convened for the purpose of discharging this 
duty, that body had no right to deliberate whether it should dischai^ 
the duty or not ; but could only deliberate in what way the requisite 
amount of funds necessary to discharge the duty could be best raised. 
Trust cases might illustrate this argument; if there was a man possessing 
£Kn estate charged on mortgage with the payment of lOOOZ., and he directed 
that that charge should be satisfied within five years, the trustees would 

(g) I Roll. Abr. 393. 
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That bron^ii ihem to d^ »..«-» r^^"'^ ■■— ^.^y 
obeyed the law bj refaaing to ndke a rate eoaki be 
fbre^ that the rate coold not be Bade b^ iboae who woe wifiig to obey 
the law. BatitdidnotftflowbecanaepaitiBiwveiiaUetabe 
for doing certain acta, that A e t e fae 
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The LoBD Chakceixob. — Suppo e e Ae can of a 
▼estry meeting, and gnppoae a saffidentmnuber attended far that puipewj^ 
the Court could not commit thoee who did not attend. 



The Solicitor' GeneraL — ^If die dmrdiwardas akae attended, diej 
might make the rate. The other side said that die penoua foemiiig' m 
majority might be liable to ecclesiastical censure, becanae they ofaetrueted 
the business of the meeting; but that was not so;, for thon^ they tried to 
obstruct the business they did not obetroct it, f<^ die boamees proceeded, 
and the rate was made. If nothing was done to occasion damage these 
could be no punishment. Thus in C^Mip^ry.TFur^Aaai (4), there was nothings 
to show that the church was out of repair, and therefore no damage was 
done, and there was consequendy nothing to punish ; diat case therefore 
was not applicable to the present. But here it was dear that the churt^ 
was out of repair, and that the repairs were to be effected by the meana 
of a rate to be levied for that purpose. No other fund was suggested oat 
of which the repairs could be made. The case of Francis ▼. Steward (i) 
was not in point. The defect there was in die form of the allegatioii, 

(h) fi Curt, Ecc. Ifep* 808. (i) 5 Queen's Bench Reports, 964. 
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and the role of law was^ that where a crime was to be made out; the 
particulars to make it out must be fully set forth. A case like that 
could have no application here^ when the only question was, what was 
the result of the proceedings before the vestry. 

Then as to the mandamus^ there was no necessity to contend here that a 
mandamus could be issued. It was unimportant whether it could or not; 
the meeting of the vestry had taken place, some of the persons who had 
attended it had refused to perform the duty which the law cast upon 
them, the others had performed that duty and the rate had in fact bemi 
made. Whatever might be the consequences in a penal point of view 
to the parties who moved the amendment, the resolution that there 
should be a rate of 2$. in the pound had been adopted, and a valid rate 
was in existence. 

In discussing whether the rate thus made was a valid rate, there arose 
the question whether the vestry was like an elective or a deliberative 
body. It was admitted that the meeting was chai^d with the perform- 
ance of a duty, and that the common-law mode of performing that duty 
was by making a rate. But several questions had arisen as to what 
was the position of the churchwardens in case of a part of the vestry re- 
fusing to join in making a rate. It appeared to the Defendant in error 
that, though t£e recent decision coming with such high authority was 
binding on him as to its not being in the power of the churchwardens 
themselves as such to make a rate, still that the old law remained at 
present undisturbed, and then it was clear that, if the vestry was as<* 
sembled, and all the vestrymen except the churchwardens were to refuse 
to make the rate, the churchwardens, being in vestry, and being there 
as parishioners and vestrymen, might make the rate. In Wayte v. Qer» 
man (^), a rate was held good, though it was not formally alleged in the 
hbel to have been made by a majority ; Lord Chief Justice North ob^ 
serving, ^^ It is said the parish or some of them did rightfully make the 
'^ tax : and can t^at be understood otherwise than of the major part?" 

The Lord Chancellor. — Suppose an interval of time in which the 
churchwardens ceased to be parishioners, could they make the rate ? 

The Solicitor- OeneraL — ^They would then cease to be parties entitled 
to convene the meeting. But, supposing them to be parishioners*^s they 

(k) 2 ShovD€T*8 Reports^ 141. v 
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■were the parties answerable in the Ecclesiastical Court for making the 
repairs of the churcli — thej would be entitled sitting in vestry to make 
the rate which was to defray the expenses of those repairs. The case of 
Ilogers v. Davenant, as reported in 1 Modem Seports, had been refi^rred 
tp^ but there was another report of it in the 2nd vol. of those Reports (J), 
under the name of Curtis v. Davenant^ and that report was adverse 
to the argument for the Plaintiff in error. There it was expressly said, 
'^ There may be a libel to pay the rates set by the churchwardens." And 
again, in the same volume, in the case of St. Mary Magdalen^ Bermand- 
seyy it was said (m), that the Court will not grant a prohibition; '^ for 
^^ if the rate be unduly imposed, the party grieved hath a remedy in the 
'^ spiritual court, or may appeal, if there be a sentence against him.*' 
The authority of Degge was clear, that if the inhabitants will not meet 
when summoned to a vestry, the churchwardens may proceed without 
them to make a rate, and there was no reason to say that he afterwards 
doubted the correctness of that opinion : all that he did was to show that 
others doubted upon it Then came the cUse of Oaudem v. Sefhy (n). 
That case had been the subject of much dispute, but when thoroughly 
examined, it was clear that it did not favour the argument of the Plaintiff 
in error. In the case of Yeley v. Burder, Sir Herbert Jenner Fust said, 
that the Court of Queen's Bench had not before it all the fisu^ts of Oau- 
dem V. Selby ; and from Mr. Johaseris Reporty it appeared that, in fact, 
this point of the right of the churchwardens to make *a rate when a 
majority in vestry had reAised, was distinctly raised, and therefore the 
decision that the rate was good was, in fact, a decision to the effect now 
contended for. The real dispute, then, was not as to the making of the 
rate, but as to the sum for which it should be made. In truth, there was 
nothing whatever to overrule the dictum in Thurs/leld v. Janes (p), 
that if the parishioners refused to make a rate, the churchwardens might 
then and ihere make one. So far as existing authorities went, there was 
not one— in which the parishioners had refused to make a rate and the 
churchwardens had afterwards made one — in which the parishioners had 
ever, escaped the payment of it. In point of principle, if the duty to 
make the repairs was admitted — and nobody denied it — ^there could be 
no doubt as to the result: that duty must be discharged. The sole 
mistake here made was in the clergyman putting to the meeting the 
question of making the rate. That was shown in the practice of meet* 

( Z) 2 Mod. Eep. 8. (o) 1 Vent. Rep. 367, 2nd Ed. In the 

(m) 2 Mod. Rep. 223. first edition it is given as Anonymous. 

(n) 1 Curt. JScc. Rep.dd^; 3 Curt. 
Eec. Rep. 272, it. 
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ings on all oiher subjects. Suppose there had been a meeting to put down 
the slave trade^ and a man present had said that slavery was founded 
by the law of God^ and had proposed a resolution to declare it to be so ; 
the chairman would refuse to put such a resolution^ because it would be 
beside the whole purpose of the meeting. Then again^ in the case of a 
trusty what would the Court of Chancery say to trustees who met and 
declared that they would not act upon the trusts at all? The Court 
would compel the discharge of the trusts ; — ^here the repair of the church 
was a public trusty and the vestry could not decline its performanoe. 
That a vestry was a deliberative meeting might be admitted^ but it was 
only a deliberative meeting as to the mode of performing a legal duty^ 
not as to the question of performance or non-performance of it. A juiy 
was a deliberative body; but if four of the jurymen said they would not 
give any verdict at all, that would not stop the giving of a verdict ; the 
Court would compel them to give it. The course of proceedings at the 
first and the second vestry meetings showed that, in the interval between 
them; the majority had become aware of the l^al impossibility of reius- 
ing to make a rate, and had therefore had recourse to what was deemed 
an evasion of the legal duty. At the first meeting, the resolution was to 
negative the making of a rate; but at the second; the resolution was to 
the effect; that all church rates were opposed to Christian princi{des'. 
By this vague assertion of opinion it was supposed that they could get 
rid of the proposed rate without having recourse to the iU^ality of 
refusing it. 

The Lord Chancellor. — So &r as the proceedings show, it does not 
appear that the question of the rate was directly voted oh. 

The Solicitor- Oeneral, — ^That could not affect the argument for the 
Defendant in error. It was for the other side to show that the rate 
made at that meeting was bad; and; for anything that appeared on the 
face of the proceedings; the whole vestry might; on the question of the 
rate itself; have signed the rate. 

The Lord Chancellor. — Caulfield and those who voted with him 
protested against it. 

The Solicitor' General. — ^There was no strict form of rate necessary; nor 
was it absolutely necessary to put it to the vote. The rate might be 
made without objection; so as to obviate the necessity of voting on it. 
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Upon the exhibits attached to the record it was shown, that Velegf pro* 
posed and Jodm seconded a resohition, that a rate of 2f . in the poimd 
should he made. Now, unless the amount proposed was disputed, which 
most certainlj was not the case, there was no necessity for pottiiig 
that rate to the Tote. Here the rate was produced and signed 
bj the churchwardens and several of the inhabitants, the other 
parties might be assumed to have left the vestry after they had 
expressed their opinions. To say that the vestry was a deliberative 
meeting, and then to say that the vestrymen refused to do thaA 
about which they had met to deliberate, was to say that they had refiiaed 
to deliberate at alL Tl^y could not put their rights on the same footh^ 
as those of the House of Commons, for the House, in voting the supplies^ 
was merely performing a duty of high moral obligation and of great 
State necessity, but not a duty capable of legal enfcocement, whereas the 
authorities were numerous to show, and, indeed, there could be no contest 
about the matter, that the duty to repair the church was one which was 
capable of legal enforcement. 

The argument that this was a tax imposed by the minority on the 
majority, was capable of two answers; first, this was not a meeting to 
impose a tax ; secondly, that the rate was not imposed by the minority. 
First, this was not a tax any more than the assessments of the hmd tax 
commissioners firom year to year could be said to be an imposing by ihem 
of a tax upon the public. The old common law had settled that the 
repairs of the church should be made by the inhabitants in vestry 
assembled — ^the meeting to find the means of making the repairs was not 
imposing a tax, but arranging the mode of performing a duty* Nor was 
it ever said that the Court of Chancery was imposing a tax upon the 
suitor, when making an order for the distribution of assets. 

Here was a duty to be performed — ^it was not necessary to have any 
particular number of people present in the vestry, in order to bind the 
parish as to the means by which it was to be performed. Then how 
was it possible to say what number would, and what would not 
constitute a minority. In this case, it could not, as Lord Chief 
Justice Wilde expressly stated, be discovered by what numb^ of persons 
the rate was made. If so, then the law, finding that it was made in dis- 
charge of a public duty, would assume that it was rightly made, and by 
the persons properly entitled to make it. Some persons, entertaining an 
opinion hostile to church-rates, might have declined to take part in making 
the rate, but those who did not so decline, went on with the business 
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ot the meetings abd made a rate. There had been a proceeding M 
vestrj; and there conM be no such proceeding but one which was 
legal The cases on election law decided that point. Such a meeting 
could not do what was idle or illegal. Suppose there was a meeting 
about church-rates^ but the meeting, instead of discussing them, discussed 
the questions of Parliamentary Reform, and a resolution on Parliamentary 
Reform was proposed; the chairman might, or might not put suck a 
resolution to t^e vote — ^if he did, he would probabty say that such a 
resolution was idle, and after having wasted the time of the meeting, he 
would then proceed to its proper business. 

Lord Brougham.— -Would the absurd and ridiculons proposition jon 
are figuring — the resolution as to any possible necessity for any 
Parliamentary Reform, [a lavgh], brought before a meeting assembled to 
Yote a church-rate — constitute a part of the proceedings of that meetii^, 
or could it not ? 

The SolidtoT'OeneraL — It would not^-^it would be a mere idle waste 
of time of the meeting. That had been the case here. The meeting how- 
ever was not allowed to break up before the real business was disposed of: 
the rate was made. The meeting could not vote against any rate — ^that 
would have been illegal ; to evade making a rate would have been as 
illegal as to refuse making any. Some wished to pursue an ill^al 
course, but a rate was made. 

A mandamMS would lie to compel the election of churchwardens, so it 
would to compel the meeting to make a rate. Suppose that meeting to 
have taken place. If there was an absurd election made by some of the 
voters, the rest making a good election, their act alone would be lawful. 
As a matter of principle, there was no difference between the performance 
of the duty of an elective and a deliberative body. The case of Oldknom 
V. Waifmr%ght{p) was in point here. There twenty-one electors met for 
the purpose of electing a town-clerk : nine voted for him, eleven protested 
against him, but did not vote for any one else. He did not vote at all. 
The Court held that his election was good. So here the protesting body 
must be taken to have done nothing, the others did their lawful duty, 
and what they did was valid. It was settled law that a simple protest was 
not sufficient. 

Lord BnouaHAM. — Suppose that a question of a rate of 2^. in the pound 

Oi) 1 Sir W. JSla.Mep, 229; 2 J3urr. B^. 1017. 
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had been put and n^tived, and then a question of 1^. in the ponnd had 
been put The man who meant to object to any rate whatever would 
vote against both. His negative on each would be equivalent to voting at 
once that there should be no rate at alL 

The Solicitor- General, — ^The law would not presume that a man 
would act illegally. The law would assume that in voting against the 3^ 
ratC; he did so because he thought the rate too high. 

Lord Brougham. — ^Then^ according to jour argument^ his first vote 
would be a good vote^ but his second vote^ on the ground that he 
objected to all church-rates^ would not be a vote at all. 

The Solicitor' General. — ^The vote might be good^ though the reaaon 
for it was bad. If he stated that he came to the meeting for the express 
purpose of refusing any rate at all; he would in efifect state that he 
intended not to take any part in the proceedings^ and then it would be the 
same as if he was not personally present. He would not have any power 
to give a general negative. 

As to the form of the libel, it was sufficiently apparent on the hce of 
the pleadings, that the rate was made by a majority of those who were 
willing to make a rate. It appeared to have been made by the churGh- 
wardens and others in vestry assembled, and that was a sufficient alle- 
gation that it was properly and lawfully made by a majority of those 
who were willing to have a rate at all. 

Mr. Ogle followed on the same side. — ^In addition to the authorities 
already cited, it was plain from Nehon^s Abridgement^ in which all the 
law of church-rates was collected, that where the vestry refused to make a 
rate the churchwardens might make it. Wood^s Institutes and Bacon^s 
Abridgement, tit. ^' Churchwardens," showed the same thing. The ecclesi- 
astical commissioners appointed in 1832 had adopted that opinion, adding^ 
^^ especially when the churchwardens had no funds in hand for the repair 
" of the church." 

As to the sufficiency of the allegations on the record, they were suffi- 
cient to show that a valid rate had been made ; for it was shown to have 
been made by persons entitled to make it, and no sufficient ground had 
been shown to impeach its validity. On the other hand> the dedanUion 
in prohibition was defective for not setting forth a clear matter, <m which 
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to justify the interference of the Court of Queen's Bench, by averring 
something which amounted to a clear excess of jurisdiction on the part of 
the spiritual court. 

Mr. MelloTy in reply^ said that the authorities cited on the other side 
to show that the churchwardens had jurisdiction to make a rate went a 
great deal too far for the purpose for which they were cited. If they 
showed anything they established that the churchwardens might of 
themselves and in any place make a rate, which was certainly not law, 
and which even the other side had not pretended to be law. NelsotCs 
Ahridgemmt was, like many others of the books cited, merely a reprint of 
the dictum in the case of Thursfield v. Jone% {q)^ and that dictum was 
expressly contradicted by the earlier and better considered case of 
Roberts (r). The same observation applied to the report of the Eccle- 
siastical Commissioners. 

The supposed analogy between the vestry meeting on the subject of 
church-rates, and a proceeding at an election for members of parochial or 
corporate officers had already been sufficiently disproved; but even if the 
two cases were governed by the same principles, there was one marked 
distinction between them and the present case. When a candidate was 
disqualified, so that the votes for him were thrown away, the ground of 
disqualification was stated to the electors ; they had notice of it formally 
given, and if they afterwards thought fit to vote for him they did so^ 
subject to all the consequences of voting for a man who by law could not 
be elected. But here the chairman did not object that the amendment 
could not lawfully be put to the meeting ; on the* contrary, he put it as a 
good lawful substantive amendment, and having been so put, and having 
been adopted, it must be taken to be binding. In no way whatever, 
therefore, did the analogy of election cases apply to the present argu- 
ment. On no ground whatever could the rate be supported ; it was bad 
in principle and in fonn, and the Plaintiff in error wa& entitled to a pro- 
hibition to prohibit the Ecclesiastical Court from enforcing it. 



The Lord Chancellor (Lord Truro). — My Lords, from the course of 
the arguments which have been addressed to the House in this case with 
great ability, your Lordships will have perceived that the question is one 
which applies to the whole subject, as to the manner in which church- 
rates may be enforced for the purpose of repairing the church, and giving 

{q) 1 Vmt, Rep. 367. (r) Hetley's JRep. 61. 
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tbe benefit of the establishment in the edifice in which the serrioeB-of 
religion aie to be performed. But various questions have been raised in 
regard to the particular order which is to be pursued* It is not now 
denied that it is clearly the common law duty of the parishioners of every 
parish to repair the church. Whatever doubts have been ezpreseed, and 
some seem to have been entertained upon that subject^ I believe the 
opinion is now universal^ (I presume it is so amongst those who are 
well informed upon tbe subject^) that it is a duty as imperative as any 
common law or statute duty which exists. The difficulty has been as to 
the mode of enforcing the performance of that duty where the pariahioiiers 
have been divided in opinion. 

My Lords^ upon the present occasion, it appears that a rate has been 
made under the circumstances disclosed in this record, and the matter 
comes before your Lordships in a shape which has given rise to three 
questions. First of all, we have heard it argued that the rate, as stated 
upon the face of the record, appears to be an invalid rate. That is con- 
troverted. It is next said, that supposing it does not appear to be an 
invalid rate, sufficient premises are not shown to manifest that it is a 
valid rate, and that those who call upon the Court to enforce the rate 
ought to show that the rate so sought to be enforced was legally made. 
That is a proposition which, in the argument before your Lordships, is 
denied. It is contended, on the part of the Defendant in error, that it 
is enough if, upon the face of the record, the invalidity or illegality of 
that rate does not appear; that if the record, upon the whole, discloses 
circumstances quite consistent with the rate being a valid rate, though 
all the circumstances which would be necessary in order to sustain it do 
not appear, yet it is not open to the party, in the stage in which this 
proceedTng of prohibition occurred, to take any such objection ; and it is 
insisted, before your Lordships, that upon the face of this record no valid 
objection appears to arise. That is all that is done to repel the proceed- 
ing in prohibition. 

My Lords, on a question which has occasioned so much agitation in 
different parts of the country, and which is one of so much importance as 
I have stated, I am sure your Lordships would wish to have all the 
assistance which the learned Judges can afford to you, before coming to 
a determination upon it. I therefore beg to propose to your Lordships, 
that certain questions shall be put to the learned Judges, Those ques- 
tions being such as appear to me to be calculated to produce answers 
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from ihe learned Judges^ which w31 be avaflable to your Lordships in the 
further consideration of this case. My Lords^ I propose, first, for thd 
purpose of meeting the argument that the rate is invalid, to ask the 
learned Judges whether that is their opinion, whether upon the face of 
this record they are of opinion, affirmatively, that the rate is invalid. If 
their opinion should be that it does so appear, then I apprehend no 
further question would require to be answered ; because, of course, the 
Court below ought to be prohibited from enforcing an invalid rate. 

But, my Lords, the rate may not appear to be invalid — ^there may be 
sufficient circumstances apparent to be consistent with its being valid. 
But, on the other side it is argued that it is not enough, ia order to 
entitle the Court below to enforce the rate, that it does not appear to be 
invalid ; the argument is, that it ought, affirmatively, to appear to be valid. 
I therefore beg to suggest to your Lordships, as a question that will elicit 
an answer from the learned Judges, which may be necessary in one view 
of the case, to ask, secondly, whether upon the face of this record the rate 
appears to be a valid rate. 

Now, my Lords, supposing the learned Judges should be of opinion timt 
this does not appear to be a valid rate, and that neither does it appear to 
be an invalid rate, the third question is addressed to the object of 
ascertaining whether, under such circumstances, it is a rate which the 
Court below ought to enforce. It is objected that the writ of prohibition 
in this case was moved for in a stage of the proceeding in which the 
party is only entitled to that relief provided upon the face of this record — 
the rate is invalid. With the view, therefore, of raising that third point, 
that if the rate appears neither to be invalid nor to be valid, but is con- 
sistent with its being a valid rate, it is not open to the party to object to 
the absence of some allegations, which are, in his view, necessary to 
sustain a valid rate. I propose to ask the learned Judges, does a prohi- 
bition lie against the enforcement of the rate upon the record under the 
circumstances apparent upon the record ; that is to say, looking to the 
period and the stage of the proceedings at which the prohibition was 
sought. 

My Lords, it appears to me that the answers to these questions — ^first 
of all, is the rate clearly invalid ; secondly, does it appear to be vtilid ; 
and thirdly, does a prohibition lie under the circumstances disclosed 
upon the record— will supply to your Lordships all the information which 
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IS necessary, io order to arriye at a satisfactory decision upon the 

I therefore beg leave to propose that these questions be addressed to the 

learned Judges. 

Lord Brougham. — My Lords, I entirely agree with my noble and 
learned friend. It seems to me that it will sufficiently exhaust the case, 
if the learned Judges will favour us with their opinion on the points which 
are thus nused upon the record. 

My Lords, I cannot close the simple observation which I think it 
necessary to make, in support of my noble and learned friend's motion, 
without adding, that though I am perfectly satisfied, as your Lordships 
ought to be, and I am sure will be, with the able assistance of theleamed 
Judges, who have now during two days been present at the hearing of 
this case, I hope and trust we may be enabled, in consequence of what 
passed last session, and the late creation as a privy councillor of my 
most learned and most dear friend. Sir John PatUson, to have at some 
future time the inestimable benefit of his assistance ; for, I will venture 
to say, that a more learned, a more able, a more honourable, and a more 
amiaUe person never adorned the bench. 

The question was put by the Lord Chancellor, and resolved in the 
aSrmative. 

Mr, Baron Parke. — ^The questions which it is your Lordships' pleasure 
to address to Iler Majesty's Judges shall receive their carefrd and anxious 



Lard Campbell.— I most cordially agree in what has been expressed 
wftb regard to their Lordships, the Judges ; but I would, by leave, throw 
out for their consideration, very respectfully, that it is of the greatest im- 
portance ttiat we should be favoured with their opinions as speedily as 
possible, consistently with the duties which they have to discharge; 
because there are various cases of a similar sort, one in the Court of 
Queen's Bench, where we have suspended all proceedings in it until your 
Lordships arrive at your decision upon the present case. Therefore, I 
am sure that the learned Judges will allow me to make this suggestion. 
It is said that a year and a half was taken for the opinions of the Judges 
in the Court of Exchequer Chamber. I hope, your Lordships, the Judges 
win answer these questions in less space of time. 

Adjourned. 
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On the 25th of June^ 1862, the case again came on for 
consideration^ and the following were delivered as the 

OPINIONS OF THE JUDGES. 



PRESENT. 



Mr. Justice Crompton. 
Mr. Baron Martin. 
Mr. Justice Talfourd. 
Mr. Justice Williams. 
Mr. Justice Erle. 



Mr. Justice Wightman. 
Mr. Baron Platt. 
Mr. Justice Maule. 
Mr. Justice Coleridge. 
Mr. Baron Parke. 



QUESTIONS TO THE JUDGES. 

1. Does the present Record show the Rate i^ught to be enforced to 

be an invalid Rate ? 

2. Does such Rate appear to be a vaUd Rate ? 

3. Does Prohibition lie against the Enforcement of the said Rate in 

the Circumstances apparent upon the Record ? 



Mr. Justice Crompton: — Opinions 

of the Judges. 
My Lords, — In this case the Plaintiff in the Court of Queen's Bench Mp. Justice 
sought to prohibit the Ecclesiastical Court from proceeding to enforce a Crompton. 
church-rate alleged to have been made in the manner set forth in the 
proceedings in the Ecclesiastical Court. 



The Defendant demurred to the declaration in prohibition, and the 
Court of Queen's Bench gave judgment for the defendant on the demurrer^ 
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Opinknit anj the Court of Exchequer Chamber, on a writ of error, affirmed the 

judgment of the Queen's Bench. The present writ of error is brought to 

Ckompton. '^^^'^^ t;he judgments of the Courts of Exchequer Chamber and Queen'» 
Bench. 

The first question proposed by your Lordships is, whether the present 
record shows that the rate sought to be enforced is invalid ? 

In order to answer this question, it is necessary to consider under what 
circumstances, in what manner, and by whom this rate appears on the 
face of the proceedings in the Ecclesiastical Court to have been made ; 
and then to consider the law as applicable to a rate so made. 

I find from the proceedings in the Ecclesiastical Court, as set oat on this 
record, that on the 15th July 1841, a vestry meeting of the parish of 
Braintree was duly held, in consequence of a monition issuing" from a 
court of competent jurisdiction, and requiring the churchwardens and 
parishioners, amongst other things, to make a rate for the repair of the 
parish church, which was out of repair. At that meeting a survey and 
estimate were produced, and not objected to, and a motion for a rate of 2«. 
in the pound was duly made and seconded. That motion was met by die 
amendment which has been so often read in the course of these proceed- 
ing, and which was carried by a great majority of the parishioners. The 
effect of this amendment is, that the vestry, by a great majority, refused 
to make the rate proposed, or any other rate, assigning for so doing 
reasons utterly destitute of any l^;al foundation, and acting contnma- 
dously and in disr^ard of the legal obligation by which they were bomid, 
and of the monition of a court of competent jurisdiction. 

The record proceeds to show that, whilst '^ the said parishioners stiU 
^' continued in vestry assembled," the question was put, whether any other 
amendment was proposed or any other proposition made as to the amount 
of rate ; but that no such proposition or motion for discharging the obli- 
gation upon the parish was made, and that the majority having so 
refused, ^^ the churchwardens and others of the parishioners then and 
^^ there present in vestry, at the said meeting of the said parish, and whtUt 
^ the parishioners so continued as aforesaid in vestry assembled, did rate 
^^ and tax, and that the rate in question was then and there prodnoed, 
^^ made, and signed by the churchwardens and others of the ratepayers and 
^ parishioDiers then and there present." 
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The rate, therefore, appears to have been made whilst the vestry meet- Opinions 
ing continued, and whilst the refusing majority continued to constitute a ^^' 

part of that meetings for it is distinctly Atated to have been made whilst ^' "^"^^f® 
the said parishioners, that is, the whole of the meeting, continued so in 
vestry assembled ; and the rate was made by the minority, as, and claim- 
ing to act as, the minority, and treating the majority as no longer a part 
of the meeting; and not asking for, but in effect repudiating, the concur- 
rence of the majority. 

If there was any doubt as to this, it is still more clear from the 
minutes, which are miade part of the libel, and which show that, after 
the refusal by the majority, Mr. F<jfey, the Defendant, addressed himself 
to those ratepayers who were willing to obey the monition^ that is, to the 
minority y and proposed that a rate of 2«. in the pound should be made by 
them; and on that, the mover of the amendment protested, on his own 
behalf and on the behalf of the meeting, against the irregularity and 
impropriety of the churchwardens attempting to make a rate after it had 
been refused by a large majority of the meeting ; and protested also 
against the rate so attempted to be made. 

The rate is then set out, purporting to be made at a vestry by the 
churchwardens and other parishioners, whose names are thereto sub- 
scribed. 

• / • 

It was argued by the counsel for the respondents, at your Lordships' 
bar, that these facts show that the majority retired from the discussion, 
and separated themselves from the meeting ; that they said in effect, 
^'We have conscientious scruples in the matter of church-rates, and 
^' cannot interfere in this discussion, and we leave it to you, the minority, 
" to proceed and tax the parish if you choose." If they had so withdrawn 
themselves, no doubt the remaining minority would have constituted the 
vestry, would have represented the parish, and might have bound them 
by any rate they may have chosen to lay. But I come to the very con- 
trary conclusion as to the result of the fects, and it appears to me that 
the majority remained in point of fact part of the meeting, refusing to 
make any rate, and struggling to the last against it, and that the minority 
did not affect to be making a rate assented to by the majority in point of 
fact; but that they made the rate as the minority, and without propos- 
ing it to the general meeting, on the ground that the majority had for- 
feited their right to interfere by their declaration, and had in effect thrown 

d2 
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Opioiou away tbeir right of TOting. Tliey claimed to make a rate, to raise' the 

question sag^ested by the Court of Exchequer Chamber in the case of 

Ckompto^ Ff /!fy V. Burder, and which I think they have raised by the coarse 
which they took. 

The real question^ therefore, will be that which it was the object of 
these proceedings to raise, whether, when the majority of a vestry meet- 
ing have, on illegal grounds, contumaciously refused to make a rate for 
the necessary repair of the parish church, and which they were required 
to make by the monition of an Ecclesiastical Court of competent jurisdic- 
tion, the churchwardens and minority can treat such majority as absent 
in point of law, and as giving no vote or opinion on the matter, although 
they were present in point of fact, resisting and stniggling against the 
rate ; and whether a rate so made, by such minority, without having or 
asking for the concurrence of the majority, is valid. 

It has been agreed on all hands, in the course of the arguments and 
judgments in this case, and it is too well settled to admit of doubt or di»- 
cnssion, that the parishioners are liable to the repair of the body of the 
jmrish church. This liability is thrown upon them by the law and custom 
of England, differing in this respect from that of most christian countries. 
It is equally clear, that whilst the parishioners are liable to repair the 
body of the parish church, any rate for such repairs can be imposed only 
by the majority of the parishioners in vestry assembled. 

This right of the parishioners to be rated only by a mt^oritj of them- 
selves in vestry assembled has been asserted and recognized again and 
again, and does not, after the investigation and discussions which have 
taken place on this subject, admit of any doubt. 

Whether the laying a rate is to be considered as taxing, or, as sug- 
gested at the bar, as only distributing a legal burden, it is clear in point 
of law that a church-rate can only be made by the majority of the 
parishioners in vestry assembled ; and they are to proceed by making 
what has been called a bye-law or ordinance, for which purpose they are 
said to be in the nature of a corporation. 

Any attempt by the spiritual courts or by any other parties than the 
majority of the vestry to impose a rate seems always to have been 
resisted with great jealousy } and it must now be assumed that, not the 
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Ecclesiastical Court nor the ordinary nor special commissioners, nor the Opinions 

_ , of the Judges, 
churchwardens, as such, can impose a church-rate, even when the vestry 

meeting has contumaciously refused to make one. It is clear, on the cromptoiT 

other hand, both on the authorities and from recent discussions, that the 

majority of those who choose to attend may bind the whole parish, and 

that the churchwardens alonCy if parishioners, in the event of no other 

parishioners attending a duly convened meeting, may themselves, as 

parishioners, constitute the vestry, and bind the parish. It must also be 

assumed that any parishioners attending the meeting and refusing to 

take any part in the proceedings, may be treated as absent, or as not 

constituting part of the meeting for the purposes as to which they decline 

to interfere ; and the proposition that the rate must be made by the 

majority has been properly qualified by being confined to the majority of 

those attending and taking part in the proceedings. 

The question, therefore, comes to the narrow and simple point, whether 
the minority who laid the rate can, imder the circumstances, be treated as 
the majority of the parishioners in vestry assembled who took part in the 
proceedings? Can it be properly averred that the rate in question was 
made by the majority of the parishioners in vestry assembled, meaning 
by that phrase the majority of those who took part in the proceedings ? 

In point of fact the majority of the parishioners in the vestry remained 
present, dissenting from the rate in question or any other rate, and the 
alleged rate was made by the minority, without uselessly putting the 
qustion to those who had declared and continued to declare against any 
rate ; and the rate was laid by that minority claiming to constitute the 
meeting; and it is to be considered, whether the Defendants have made 
out, either by direct authority or from analogy, that the misconduct of 
the majority had worked a forfeiture of their right to interfere, and had 
given the minority who wished to do their duty a right to consider 
themselves as constituting the meeting, to the exclusion of the contu- 
macious majority, and that, to use the expression of the Court of Queen's 
Bench, at the end of their judgment, '^ the amendment was in effect a 
" withdrawal of the majority from the meeting." 

The Defendants in error attempt to support the right of the minority to- 
make a rate under circumstances like the present; Jlrsty on tjie ground 
of the Authorities in the cases of church-rates, which have been so fully 
discussed in the arguments and in the judgments in the Courts below; 
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and, seeomUfff and mainly, on the ground suggested by tlie Court of 
Exchequer Chamber, in Veley v. Burder, of the analogy between caaeB likg 
the present and those of the election of Corporate Officers, when electon 
TOting for an inehgible party with notice, or protesting and not yotnig at 
all, are held to have thrown away their votes. 

None of the authorities in the cases as to church-rates appears to me to 
bear distindy upon the present question. They are very carefully ex- 
amined, and put as strongly as they can be in favour of the Defendants^ 
case, in the judgment of Mr. Justice CresifveU in the Exchequer Chamber. 
They seem to me, however, either to have proceeded on the ground that 
the churchwardens, as parishioners, might have constituted the meeting^ 
** if none other of the parish would come together," or else to have pn>- 
ceeded on the ground, which must now be considered as bad law, that 
the churchwardens, perhaps, as being more directly liable to ecclesias- 
tical proceedings, have the power to make the rate, on the refusal of the 
parishioners. In none of these authorities is the question raised as to the 
minority having a right to treat the contumacious majority as having 
withdrawn from the meeting. In truth that question was first suggested 
in the Court of Exchequer Chamber in Veley v. Burder. 

The reasoning of the Court of Queen's Bench, in the judgment in 
Veley v. Burdevj is very strong to show that no such doctrine as that 
now contended for can be supposed to have prevailed in the earlier cases. 
It seems impossible to suppose that the illegal and unconstitutional 
courses alluded to in that judgment could have been adopted, i^ on the 
refusal of the majority, the churchwardens or any individual parishioners 
could have made the rate at the meeting, on the ground of the rest 
having withdrawn. The reasoning of the Court of Queen's Bench on 
this point will be found equally applicable to the present case as to that 
of Veley v. Burder, where the question was as to the right of the 
churchwardens to make the rate afber the vestry meeting. 

The punishment of the majority for having obstructed the making the 
rate referred to by Lord Cranwarth in his judgment, tends also to nega- 
tive the supposition that it could have been considered as law in earlier 
times that the rate could be well made by a minority of the vestry who 
were wiUing to do their duty. 

It appears to me, therefore, that there is not only an entire absence of 
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any distinct anthority on this question in the cases referred to^ but that Opinions 

there are strong reasons for disbeUeving that such doctrine has ever been « no gett 

acted upon or discussed, and the question must be considered as a new Mr. Justice 

, Crompton* 

one. I think^ therefore, that, in the absence of any distinct authority on 

the question, and considering the strong reasons for disbelieving that 

such doctrine has ever been recognized or acted upon, no reUa^ce can 

safely be placed on this branch of the arguments for the Defendants. 

. It remains tP consider the question suggested by the Court of Ex- 
chequer Chamber, in Vdey v. BurdeVj to raise which the present course 
oj^ proceedings appears to have been adopted, and which I concur with 
the judgments below in thinking really and fairly arises on this record. 
This question is whether the rule of law referred to by the Exchequer 
(Chamber as to corporate and other electors is i^plicable to the present 
case, and makes out the right of the minority to treat the majority as 
al^sent or as having withdrawn, or as having forfeited the right to inter- 
fere in the subject matter before the vestry. It is principally on the 
ground of the supposed analogy between this rule of law and the law as 
applicable to the present case, that the majority of the vestry are treated 
'J>y the judgment of the Court of Queen's Bench as having virtually 
withdrawn from the vestry, and by the judgments in the Exchequer 
Chamber as being absent in spirit and point of law, though present in 
body^ and as having thrown away their votes and forfeited their right of 
voting. 

The authority most relied upon for the Defendants as to this part of 
their case is Oldknow v. Wainwright (a), in which case it was held that 
an election by the minority was good, when the majority dissented from 
the election, hut voted for nohody else. Lord Mansfield in his judgment 
expressly relies on the fact of the majority not voting at all. It is not 
said, or hinted at, that the majority had lost their right of voting by 
their illegal protest, or that they were to be punished for their miscon- 
duct by the loss of their votes, or that they ceased to form part of the 
meeting. On the contrary, their right to interfere in the election by the 
whole body is recognized ] they are treated as continuing present as part 
of the meeting, but as they did not take the only means of opposing the 
election of the party, which the Court declared was by voting for some- 
body else, or at least against the candidate, the votes really given consti- 
tuted a majority for him. The case is far from establishing such a doc- 
trine as that now contended for, that the minority in such cases may treat 

(a) 2 Burr, 1017. 
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Oplnkm the majority^ remaining present and continoinff their dissent, as either 
cfttieJadget. % 

absent or assenting. 

Mr. JotUoe 
Cromftoii. 

These cases of corporate and other elections^ the result of which depends 

on the relative majority of votes, and where the minority have either not 
voted or have thrown away their votes by voting for an ineligible person, 
appear to me to furnish no analogy to a case where the act in question 
is to be done by the majority of the meeting, and where the majority, 
however illegally, refuse their assent, and dissent from the proposed act. 
It is the not voting for some eligible candidate, who ought have the 
majority and so exclude the other candidate, which has, in elections con- 
ducted in the ordinary way, the same effect as a forfeiture of the right to 
vote, or the acquiescence in the election of the other candidate. But 
when the election is not by voting for one candidate as against another, 
but a majority of the whole meeting is required for the election, no snch 
result occurs, even in cases of election. Thus, in the case put by Lord 
Cranworth, of the election of the Speaker of the House of Conunons, if 
the whole House, except one member, were to vote that they would do 
better without a Speaker, it would be absurd to say that the one member 
who was prepared to do his duty would have a right to consider himsftlf 
as the House, to vote the rest absent, or treat them as having fbrfbited 
their right to interfere, and proceed to name the Speaker himself. It 
would be difficult, however, to mention a case where there would be a 
more strict duty to perform, or where the proceedings would be more 
contumacious, if, as supposed in the judgments in the court below, the 
duty being an imperative one, or the contumacious nature of the Miscon- 
duct affect the question. 

By the 92nd section of the Municipal Corporations Act, the town 
councils, in case of the borough fund not being sufficient, are authorized 
and reqmred to lay a borough rate. Here there is a duty directly and 
expressly enjoined by Act of parliament. Suppose that a majority of the 
town council should contumaciously refuse to lay any rate, admitting ex- 
pressly that there is no other means of raising the funds required for the 
purposes in the Act. Can it be said that a good borough rate could be* 
laid by the minority, and that the 69th section which directs that the 
majority shall decide is to be repealed ? 

The more correct rule was laid down in the case of the ratepayers of 
Eynsham {h) with which I entirely concur, and which cannot, I think, be 

(h) 12 Q. B. 398, n. 



41\ 

distinguished from the present case on the ground relied upon^ of the Opinions 

majority being in one case required by the common law, and in the other ^ ^ ^' 

by statute. In either case an addition for which I find no authority is to i^'* ^^^^ 
'' '' Cromfton. 

be made to the common law or the statute by the introduction of the 
qualification that if the majority refuse altogether to perform the duty 
the minority may do it; and whether the majority is required for the 
validity of the act by a statute or by the common law can, in my opinion, 
make no difference in this respect. I believe the real doctrine to be, 
that the majority so refusing to perform their duty may be punished, . 
but that it cannot be legally held that the act is well done by the 
minority. 

I would ask what breach of duty or what degpree of contumaciousness 
is to have the effect in question ? Suppose that the majority declare 
before and at the vestry that they will oppose any rate, and act on such 
declaration by negativing every vote as it is proposed, is an Inquiry to be 
made whether the conduct of the majority was contumacious, so as to give 
the right of proceeding to the minority 7 It appears to me to be a much 
sounder and wiser course to adhere to the plain rule of the statute or 
common law, requiring a majority for the validity of the act, than to in- 
troduce questions which may make the validity of the rate depend on an 
inquiry into the conduct of parties. 

It was much relied on in the judgments below that the minority could 
not be compelled by the breach of duty of the majority to abstain from 
doing their duty \ but, with great deference and respect to the learned 
Judges who took this view of the case, it seems to me rather a popular 
and rhetorical topic than a sound argument to show that the minority 
could do the act required to be done by the majority. It assumes that 
the minority are prevented from doing the acts which it is their duty to 
do, by the illegal act of the majority, whereas it is the duty of the whole 
body and not of the minority to do the act. The minority are not pre- 
vented from performing any duty cast upon them, the minority ; they 
do what they can, and are guilty of no breach of duty. The argument 
might be applied to ev6ry case of commissioners, arbitrators, courts, or 
other bodies, where the statute or common law, or the agreement of 
parties, renders the concurrence of the whole body or of a majority 
necess&ry. No authority has, however, been cited, and I believe that 
none exists, to show that in any such case as I have alluded to the mino- 
rity can assume the power of acting by reason of the contumacious 
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OpiDioni refusal to act of the rest of the body. Suppose that a statute required a 
^ ^^ Court consisting of four, judges, or required a majority of a body of four 

Mr. Justice cx)mmissioners, to do a particular act, and that three of them refused 
either from misapprehension of the law, or contumaciously and intending 
to disregard the law, can it be contended that the one judge or conunie- 
sioner who wished to do his duty could act alone, so as to make the pro- 
ceedings valid by reason of the dissent of the others 7 Yet in all these 
eases it might be asked, just as in the present case, how can the judge or 
commissioner who is ready to do his duty be prevented from doings it by 
the wrongful act of his fellows ? 

I think, therefore, that in the present case the right of the contuma- 
cious majority to interfere was not lost by their misconduct; but that 
they were entided to vote for or against any rate which might be pro- 
posed, and they either were taken at the meeting to have so voted against 
each and every rate as to make it unnecessary to put the particular rate 
again to them, or else the proceedings were faulty in the rate not being 
put to the meeting. In neither case does the rate seem to me to have 
been imposed by the majority. 

I agree that no very formal mode of putting the vote was necessary, 
but I think it was not put to the majority because they had dissented 
from any rate that could be brought forward, and the minority then 
appear to me to have laid a rate themselves, without having or asking for 
the vote of the majority who protested against it. 

I think that such rate cannot by any fiction of law be deemed to be, 
what it is not in truth and in plain common sense, the rate of the 
majority of parishioners in vestry assembled. 

I therefore answer your Lordships' questions by saying, that in my 
Opinion the rate appears on this record to be invalid ; that it does not 
appear to be valid, and that prohibition lies against the enforcement of 
the rate in the circumstances apparent upon this record. 



Mr. Baron Martin : — 

Mabtim. The Questions which your Lordships require to be answered by the 
Jndges arise upon a demurrer to a declaration in prohibition. The decla- 
ration is very long, but the substantial question which has been argued 



i whether a cburch-rate of 2». in Opintoni 

the pound made on the 16th of July 1841 at a vestry meetiiig of the 

Q Eisex was a valid rata. m"^,'^^^" 



at the bar of your Lordships' Hous 
the pound made on 
parish of Braintree u 



The iBcts alleged in the declaration, and upon which the validity of 
, the rate depends, are these .■ — 

In the month of Mat/ 1841 the pariah church of Braintree was in need 
of repair, and upon the 13th of tliat month a vestry was duly held for 
die purpose of making and granting a rate, and a rate of \s. in the pound 
was duly proposed and seconded. An amendment was then moved and 
seconded, that the rate should not he granted, and the question being 
put to the veatry the amendment was carried by a great majority. A 
rate of 2s. in the pound was then proposed, to which a similar amend- 
ment was moved and seconded, and the amendment was also carried by 
ft great majority. On the 30th of June 1841 there issued out of the Con- 
eietorial Court of the Bishop of LoTidon, in whose diocese the pariah is 
situated, a monition which recited, as was the truth, that on the 11th of 
JuTie the vicar of the parish, having instituted a proceeding in that court 
<' in a certain cause of husinesa of repair or reparation of the pariah 
" church of Sraintre^' against the churchwardens and parishioners of 
the parish, a decree on that day issued, requiring them to appear and 
show cause why a monition should not issue against the churchwai'dens 
to take the necessary steps towards putting the church in repair, and, 
amongst other things, to call a vestry, &c., and also against the parish- 
ioners, to meet in a vestry to bo holden at a place and time to he men- 
tioned, and there make a rate. 



,,. That decree was duly served, and the churchwardens appeared and 
submitted, hut the parishioners did not appear. Thereupon the church- 
wardens were monished to take the necessary steps for putting the 
church in repair, and to call a vestry to meet on the liith of July for the 
purpose of making a rate for such repairs; and the parishioners were 
j monished to meet in vestry upon that day, and make such rate. 



I Notice of this monition was duly given, and the vestry duly called for 
the 15th of Juli/. Upon that day the parishioners lawfully aasemhied 
in vestry, and the following is what took place. The monition and 
notice calling the vestry were read. A true estimate of the sum neces- 
1 Bary for repairs, &c. amounting to 733^. 6s. was produced. And it was 



Mr. Baron 
Martin. 
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Opinions moved and seconded that a church-rate of Qs. m the pound be made. 

of the Jadg€9» 

It was then moved and seconded^ as an amendment, as follows : ^^ That 

'^ all compulsory payments for the support of the religious service of any 
" sect or people appear to the Majority of this vestry to he unsanctioned 
** hy any portion of the New Testament Scriptures, and altogether 
'^ opposed to and subversive of the pare and spiritual character of the 
^'religion of Christ; that for any one religious sect to compel others 
*' which disapprove of their forms of worship or system of church govem- 
'^ ment, or which dissent from their religious principles and creeds, to 
^' nevertheless submit to support and extend them, appears to this vestry 
^ to be a yet more obvious invasion of religious freedom and violation 
'^ of the rights of conscience, while also it appears to be a gross injustice 
'^ to dissenters as citizens to compel them to pay for the religious services 
'* of others in which they have no part, while they build their own 
** chapels, support their own ministers, and defray the charges of their 
^^ own worship ; that compulsory church-rates, and more especially such 
'^ rates upon dissenters, thus appearing to be as a tax unjust, and as an 
^< ecclesiastical imposition adverse to religious liberty, and contrary to. 
" the spirit of Christianity, this vestry feels bound, by the highest obli-. 
'^ gations of social justice and of religious principle, to refuse to make a 
" rate, and do refuse accordingly," 

The amendment was then put to the vestry, and carried by a gfreat 
majority. One of the churchwardens then proposed, on behalf of him- 
self and his co-churchwardens, to the ratepayers who were willing^ to 
obey the monition, that a rate of 2s, should be made by them ; and a 
rate was produced, and was signed by the vicar and the churchwardens, 
and several of the ratepayers then present. The person who had moved 
the amendment then protested, on behalf of himself and the meeting, 
against the irregularity and impropriety of the churchwardens attempt-: 
ing to make a rate after it had been refused by a lai^e majority of the 
.vestry, and protested against the rate so attempted to be made, and the- 
business of the vestry ended.. 

A formal rate was afterwards drawn up and signed by the vicar, the 
churchwardens, and several parishioners who were present at the vestty, 
and several who were not. 

The question is whether this was a lawful rate ? 
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In the course of the argument it was alleged that the vote of the Opintoda 

majority was not against the rate at all, but was a mere affirmation of 

certain abstract opinions, and that the minority alone voted in respect ''Jl?!?^** 
of the rate. This is a question as to the true meaning of what is stated 
on the record to have taken place at the vestry. And to me it is clear 
that there was a direct vot« of the majority not to make the rate. The 
amendment concludes with the allegation, that the vestry refused to 
make a rate ; and upon the amendment being carried, one of the church- 
wardens proposed to the rate-payers who were willing to obey the 
monition (or in other words to make a rate), that a rate should be made 
by them, and the rate was then produced, and was signed by the vicar, 
the churchwardens, and several of the ratepayers. The substance of 
the transaction, therefore, was, that the majority refused to make the 
rate, and the minority inade it ; and the protest at the conclusion of 
the proceedings against the rate satisfactorily proves that this was what 
was meant and understood by the vestry, and I think it raises the sub- 
stantial question in controversy between the parties; viz., assuming a 
church to be out of repair, and a vestry of the parishioners legally 
called together and assembled for the purpose of providing for the 
repairs, can the churchwardens and a minority of the vestry impose a 
legal church-rate upon the parish in opposition to the votes of the 
majority ? In my opinion this also disposes of the second point made 
on behalf of the Plaintiffs in error, viz., that it does not appear that 
the minority made the rate. I think it does sufficiently so appear. 

Before proceeding to the consideration of the main question, there 
are some preliminary matters which are necessary to be ascertained. 

1st. Did the monition horn the Ecclesiastical Court of itself create 
any additional obligation upon the parishioners to make the rate ? No 
authority was cited to show that it did And it appears to me that its 
real operation was the more satisfactorily to establish the necessity for 
the repairs, and the more directly to bring the parishioners under the 
cognizance of the Ecclesiastical Court. In my opinion, the legal obli- 
gation of the parishioner remained the same as before, neither greater 
nor less. 

2dly. What is the legal obligation of the parish? And I have no 
doubt that it is "to keep the church in repair." It is, as stated by 
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OplBioiifl Chief Justice North, in Bogers v. Davenant(e)y and in AyUfp/$ Parergonj 
* to be analogous to the liability to repair a bridge or a highwBj ; and 

iiAinm?* should it become necessary to aver in pleading the l^al liability of the 
parish^ it would^ in my opinion^ of necessity be alleged as the daty to 
repair the churchy and not to make a rate^ in like manner as the I^fal 
duty of a parish must be averred to be to repair the highway^ not to 
make a rate for the purpose. 

Sdly. What is the true nature of a church-rate ? In The Ckambet' 
lain ofLondovls case (d), Lord Coke lays it down expressly '^ that it is an 
^^ ordinance or bye-law which the parishioners have a right to make at 
*^ common law without any custom, and that the greater part may 
^' thereby bind the whole." In the before-mentioned case of Movers y. 
Davenant, three of the Judges say the same, and Ayliffe also so states 
the law. It therefore seems to me clearly established that a church- 
rate is of the nature of a bye-law, and that thereby the persons liable to 
the duty of making the repairs decide amongst themselves .that the 
mode of performing the common obligation which they elect to adopt 
is to raise a sum of money by a rate. And in my opinion the parish- 
ioners, and they alone, are competent to make this election ; and if they 
determine to effect the repairs in any other manner, as by their pecsonal 
labour, they may legally do so, in the same manner as the inhabitants of 
a parish might at common law have repaired a highway, or the inhabit- 
ants of a county might have repaired a bridge. It is quite tme, that 
for many years a rate has been generally, if not universally, resorted to 
for the purpose, as the most convenient and equal mode of performing 
the duty ; but before the time of legal memory, when the obligation 
arose, I have no doubt that the effecting repairs by a rate was a thing 
almost unknown in country parishes, although in large towns a rate was 
probably resorted to; rents were then almost imiversally paid, in kinfi 
or by personal services, and I have no doubt that rates were so paid also. 

As to the main question itself. 

<. . ■ . 
It is upon all sides acknowledged that the law of England, is most 

carej^l to protect the subject irom the imposition of any tax egccept it 

be founded upon and supported by clear and distinct lawful authority. 

In the first of the cases which arose out of the controversy in the 

parish ofBraintree, viz,, Burder v. Veley (e), the Court of Que^s Bench, 

(c) 1 Mod, 196, p. 452. (d) 6 Coke*8 Rep, 63 a, (e) 12 Ad. ^ Bl. 247. 
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in delivering their judgment, state, " That the law requires clear demons Opinions 

^' stration that a tax is lawfully imposed." And the same doctrine is ° " ^^* 

distinctly laid down in Dmn v. Diamond ( f), and in a variety of other ^/- Baron 
" ^ ''^ '^ ^ Martin. 

cases. Indeed it is a legal axiom. 

It is clear, therefore, that the Defendants in error who support the 
present rate ought, in order to maintain' it, to adduce some legal autho- 
rity or judgment, or at least the opinion of some eminent writer upon 
the subject in their favour. But it is singular that, although in the 
arguments at your Lordships' bar, and in the previous judgments, of the 
Court of Queen's Bench and the Court of Exchequer Chamber upon the 
JBraintree cases, every authority and opinion and dictum of every kind 
which exist have, I believe^' been 'brought forward, yet . until the argu- 
ment of the learned counisel in these cases suggested it, it never seems 
to have occurred to the mind of any one that the minority of the 
parishioners at a vestry could make a rate, in opposition to the vote 
and determination of the majority. 

• • r 

In the reigns of King Charles the First and King Charles the Second, 
the Ecclesiastical Courts in several cases decided that the chu]|rch- 
wardens alone could make a rate when the vestry refused ; but in all 
these cases the making of the rate, and its validity, was grounded a^d 
attempted to be suppoi*ted upon thd supposed authority of the church- 
wardens as public ofBcers of the parish (wh6 were alleged to be personally 
responsible in regard to the non-repairs of the church) to make the rate ; 
and until the JBraintree cases it was neVer surmised by any one that the 
votes of the minority of the veistry at all aided towarda its legality. 

This supposed power of the churchwardens ex officio to make a church* 
rate has been on several occagabns expressly adjudged to be contrary to 
law by the Courts at Westminstbt*, and it is stated so to be in the 
treatises of the most learned writers on Ecclesiastical Law } viz., Oibson 
and Ayliffe ; and I believe no authority can be found, certainly none has 
been cited, that at a public meeting called to impose a church-rate or indeed 
a tax of any kind the miniority of the meeting may vote it in opposition to 
the votes of the majority. If it be so in the present instance it is an 
anomaly, and requires a clear and cogent legal authority to support it. 

The only alleged authorities cited for the purpose by the learned 

(/) 4 Bam, ^ Ores. 245. 
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Opinions counsel for the Defendants in error were Thur^ld y. Jones, O^uderm 
of theJudges. ^ ^^^ decided in 1799 by Sir W. Wynn, the Dean of the 

^^]J^^ and a passage in the ParsorCs Counsellor by Sir Simon Digge. 

The case of Thursfield v. Jones was a motion to the Kingfs 
for a prohibition to the Ecclesiastical Court in a suit for a chmcb- 
wardens' rate, suggesting that the parties applying for the prohibitian 
had pleaded that the rate was not made with the consent of the paiiak- 
ionerS; and that the spiritual court had refused the plea. The report 
then proceeds thus : '' The Court said that the churchwardens (if die 
'' parish were summoned^ and refused to meet or make a rate,) miglit 
'^ make one alone for the repairs of the church (if needfiil), becanae 
'^ that if the repairs were neglected the churchwardens were to be cited, 
^^ and not the parishioners^ and a day was given to show cause why 
'^ there should not go a prohibition." 

It is stated in the judgment of the Queen's Bench {g)y that search had 
been made in the books of the Courts for this case, which occaned in 
85th diaries Tl,, but nothing could be found concerning it. And with 
respect to it^ it is to be observed that it is not a judgment of the Court 
at all, but a dictum, which, if really made by the Court, and considered 
by them to be the law, ought to have induced them to refuse the role 
to show cause, instead of granting it ; but assuming what is said to 
have fallen from the Court to be correctly reported, it is entitled to no 
weight; for it is in direct contradiction to a prior judgment of the 
Court of King*s Bench in the 3rd Charles I. (1628), Soberfs case (A), and 
to the. judgment in Sogers v. Davenant in the 26th Charles the II.,.a 
few years before ; and the subsequent judgment in the Queen's Bench 
in Banco, in the case of Pierce v. Prouse (i) (7 WUMam III.)^ ifi directly 
to the contrary, and must therefore, according to the ordinary mode of 
dealing with cases at law, be taken to have overruled it. Indeed one 
would suppose that a dictum or expression of opinion fidling from a 
Court of law upon an application for a rule to show cause bears with it 
about as little weight of judicial authority as it is possible that anything 
falling from a Court of law can bear; and Chief Justice Tindal, in 
delivering the judgment of the Court of Exchequer Chamber in Teletf y. 
Burder{K)y was well warranted in saying that the case was extremely 
unsatisfactory. But, as regards the present question, it has really little 
bearing, for the opinion of the Court was in express terms in r^^ard to 

{g) 12 Ad. i J&/.251. ({) 1 8(dk. 165. 

(h) Hetley, p. 61. (*) 12 Ad, j- El. 307. 
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a rate made by the ohurchwardQns alone, and not in regard to one Opinions 
made by a minority of the vestry. 



The case of Qavdem v. Selhy was a decision in the Arches by Sir W, 
Wynn in 1799, that the churchwardens upon a refusal by the vestry to 
make a rate had by law power to make one. This case was much con- 
sidered in the original proceedings in the present case in the Ecclesiad* 
tical Court, and also in the Court of Queen's Bench in Burder v. Veley, 
Dr. Lushington, in giving the original judgment upon the subject, spoke 
of it as follows : " I may observe upon this case (T) that I believe its 
" appearance was a surprise upon the whole profession. It certainly 
^^ was not known to the Ecclesiastical Commissioners, or at least not 
'^ recollected by any member of that commission, when the subject was 
'' then discussed, and during the thirty years that I have been in these 
" Courts I never knew that case adverted to, nor was I aware until 
" lately that such a case was in existence, although it is of forty years 
" standing." And the Court of Queen's Bench, in delivering their 
j udgment, expressly declared it not to be law (m). And it is to be observed, 
— 1st, that the decision is nothing more than a revival in 1799 of the 
same doctrine which the spiritual court advanced in the reijgns of Charles 
the 1st and lid. of the power of the churchwardens to make a rate, 
which was expressly adjudged not to be law in several cases by the 
Court at Westminster Hall; and, 2dly, that there is not a word to be 
found in it as to the authority of the minority of the vestry. 

The third and only remaining authority relied on by the learned 
counsel for the Defendants in eiTor is a passage from the Parsoris 
Counsellor by Sir Simon Degge, page 165, 6th edition. It is as follows : 
*' If the parishioners when they come together at such meeting refuse 
^^ or neglect to join in making such assessment, or refuse to meet, I 
'^ conceive the churchwardens, having just cause for such assessment, 
" may proceed alone ] for if the churchwardens shall neglect to make 
" the repairs, when duly admonished by those who have the power to 
*' visit so to do, within a certain time the ordinary or other visitor shall 
^ limit, they may proceed against them by Ecclesiastical censures to 
'' compel them so to do ; for the llaw never compels anybody to do a 
^ thing they have not means to effect ; and it should seem that in this 
^ case the parishioners are ^Iso punishable by the Ecclesiastical judge 
^ for their neglect in this kind% But some are of opinion that the 

(I)' Btaintree Chw^h-rate Case, 78. (m) 12 Ad. ^ mi..26S. 
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opinions << cliorcliwardens cannot proceed alone^ but must compel the paiishkmen 
*' to do it by ecclesiastical censure. — Ideo qtusreJ* 



Mr. Baron 
Martin. 



The above is the entire passage, and certainly it does not seem to 
indicate that the writer had a very strong opinion upon the subject, and 
it would be strange if he had had ; for of the authorities cited by him, 
viz., an Anonymous Case (n), to which I shall hereafter refer, Rogers y. 
Davenant, Robert* s case, and Thursfield t. Jones^ before menfloned, 
none of them, with the exception of the latter, at all support his sup- 
posed view, and two of them are in direct contradiction to it. The 
reason also given for it, viz., ^^ That the churchwardens may be com- 
'^ pelled themselves to do the repairs,'' does not seem to be well founded. 
No authority was cited to establish such liability \ and it was observed 
by the Court of Queen's Bench in their judgment {o)y that unless the 
churchwardens have supplies they are not personally liable; but, as I 
have already observed, the plain and patent objection to these supposed 
authorities upon the present question is, that they are not at all directed 
to the alleged power of the minority to make the rate, but to the power 
of the churchwardens alone, which power has been expressly negatived 
by several adjudged cases by the Court at Westminster HalL 

To my mind the absence of any authority in support of the doctrine 
that the minority have power to make a rate ought to be conclusive 
against it ; but I think there are numerous authorities which show that 
no such power exists. It was observed by the learned counsel for the 
Defendants in error, that these authorities are only affirmative, viz.^ that 
the majority may make a rate ; and that there is nothing n^ative that 
the minority may not do it when the majority refuse. I think this 18 
an error, as, in my opinion, several of the authorities are to the e£R9ct 
that the major part, and they alone, can make the rate. But it seems 
not correct reasoning, when it is laid down in plain affirmative language 
how a thing is to be done, it is to be alleged that the thing may be done 
in a different manner because such manner is not in express terms' 
negatived. 

The first authority relied upon by the learned counsel for the Plain- 
tiffs in error was Jeffm/s case (p). Lord Coke there states, that the Court 
of King's Bench required the opinion of the professors of Ecclesiastical 
Law in regard to the question of church-rates, and that divers of then^ 
certified under their hands in writing, ^^ That the churchwardens and 

(») 1 Mod. 79. (o) 12 Ad. 4* JSTf. 250. (p) 5 Ce Rep. 076- 



61 

" greater part of the parishioners, on a general warning met together, Opinions 
" might make such a tax hy the law." 

Mr. Baron 

Now, with great respect for those who have expressed a different 
opinion, I think Lord Coke • clearly understood, and meant it to he 
understood hy others, that the legal mode of making a church-rate 
was hy the churchwardens and the greater part of the parishioners 
assembled together by public notice at a public meeting; and that he 
meant to negative any other mode of making the tax. 

The next case was Roberts case (3rd Charles I.) {q). The inhabitants of 
Greenwich had sentence given against them in the spiritual court to pay 
a church-rate made by the churchwardens. They appealed to the Arches, 
and the sentence was confirmed. They then applied to the Court of 
King's Bench for a prohibition, and it was granted. The report stated, 
that the Court agreed that the tax cannot be made by the churchwai'dens, 
but by the greater number of the parishioners it may. This is one of the 
cases referred to by Sir Simon Degge in the passage above referred to ; it 
is obvious that, so far from supporting his view, it is directly to the 
contrary. It is also the first of several cases reported in the common law 
reports in which the Ecclesiastical Courts in the reigns of the Stuarts 
seem systematically to have decreed for payment of church-rates made 
by the churchwardens alone. The courts of common law, however, with 
the exception of the dictum in Thursjield v. JoneSy uniformly denied their 
legality ; and after the case of Pierce v. ProusCy in 7th William III., 
the spiritual courts appear to have abandoned the doctrine, until the deci- 
sion in Oaudem v. Selby, in 1799, which, however, according to Dr. 
Lushington, haa not been acted upon since. 

The next case cited in order of time was an anonymous one (23rd 
Cliarles II.) ; and, except that it is referred to by Sir Simon Degge as an 
authority for the passage before mentioned, it would not be worth quoting. 
The following is the whole of it : Counsel moved for a prohibition " to 
" the spiritual court, for that they sue a parish for not paying a rate made 
" by the churchwardens only, whereas by law the major part of the parish 
" must join. Trvisden, Justice. — Perhaps no more of the parish will meet 
** togp^lier. CamiseL — If that did appear it might be something." A case 
30 reported is really worthless as an authority; but at the utmost it 
amounts to this : the counsel stated the law to be, that the major part of 
the parish must join in making the rate. The judge then observed, that 

(q) Hetley,ei, 
E 2 
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Oftalem if no more of the perish than the churchwardens wonld eome to the meet- 

ing, the Litter wonld have power to make it ; and according to what fell 

^ ^"iT ^™ ^® Court of Queen's Bench and Exchequer Chamber this might 

be 80; for the churchwardens would be the legal yestry, and the majori^ 

of the vestry can make the rate. 

The next case is Rogers v. Davenant (26 Charles II.) (r)j which is 
universally referred to as the leading case upon the subject. The report 
merely gives the judgment of the Court Chief Justice North is reported 
to have said as follows : — ^^ The spiritual court may compel parishioners 
'' to repair their parish church if it be out of repair, and may excommii- 
^* nicate every one of them until it be repaired ; and those that are 
^ willing to contribute must be absolved until the greater part of them agree 
<< to assess a tax, but the Court cannot assess them towards it. It is like 
'^ to a bridge or a highway ; a distringas shall issue against the inhabit- 
** ants to make them repair it, but neither the King's Court nor the 
'' justices of peace can impose a tax for it. The three puisne Jodges, 
^ WyndoHy AthynSy and Ellis, agreed, and said, the churchwardens can- 
^ not ; none but parliament can impose a tax ; but the greater part of a 
^ parish can make a bye-law, and to this purpose they are a corporation.'' 
Now this case seems to me a direct authority that the majority only can 
make the rate ; for the parishioners who are willing to contribute are not 
to make a rate, but are to be absolved ; and every one of them who are 
not willing are to be excommunicated until the greater part of them (or, 
in other words, the majority,) agree to assess the rate. The case there- 
fore clearly shows that the majority alone can make the rate, and that 
the Dissentients are to be coerced until a Majority make it. The case 
also confirms Lord Coh^s docti'ine, that the rate is in the nature of a 
bye-law. 

The next case is 8t. Mary Magdalen, Bermondsey, (29 Charles 11.) («). 
The report consists of several resolutions, and I have no doubt they were 
the resolutions qf the Judges in the Court of Exchequer Chamber ; the 
Court of the highest authority in this kingdom, next to that of your Lord- 
ships. The report, as regards the matter now in questimi, is as follows : 
— '^ In a prohibition it was the opinion of the whole Court, that if a 
^^ church be out of repair, upon a general warning or notice given to the 
** parishioners, the major part then present, and meeting according^ to 
^ such notice, may make a rate. The bishop or his chancellor camiot set 

(r) 1 Mod 104. (s) 2 Mod. 3». 



" a rntfl upon tie parish ; it muat be done by tlie parisbioners t 
" selves." Now thia aeema to me to bo not merely affirmative that the 
major part present can make a rate, but a clear declaration of the Court 
that the mode, and the only mode, of ma,king a church-rate, is by the 
majority of tiia parisUionera meeting together in pursuance of a notice, 

The next ctiae is Wiij/te v. German (32 Ckarleg II.) (i). It was a motion 
for a prohibition. The counsel {Baldwin), in moving for the rule, ad- 
mitted that in case of necessity the major part of the parish could bind 
the rest; but argued that in the libel it was not alleged that the major 
part had made the rate. To this Chief Justice North answered, " It is 
" said that the parish, or some of them, did rightly make the rate ; and 
" can that be understood otherwise than of the major part t And if but 
" forty of the pariah ap[>ear, the major part may tax the whole." Mr. 
Justic-e Charlton said, that the best objection to the rate was that the 
libel did not state absolutely that the major part ngi'eed to the tax ; aud 
Mr. Justice Levinz doubted, because the libel did not expressly declare 
that the major part consented, and desired to have the libel amended ; 
but Chief Justice North and Wyiulkam were of opinion that it was well 
enough, since it was alleged " that the rate was rightly made," and the 
prohibition was refused. The reporter, Sh- BartJtoJomew Shower, seems 
to have concurred with Mr. Justice Levinz, for he adds " 8ed qumre 
" legem." Now this again is a direct authority that the majority must 
concur, and that it must so appear on the libel. Mr, Justice Levinz 
thought it must appear expressly; the other Judges thought it sufficient 
if it appeared by necessary implication, and that it did so appear when it 
was averred that the rate was rightly made, or, in other words, that to 
make the rate rightly the majority must concur. 

The next case in order of time is Tliursfield v. Junes (36 Chai-leg 11.), 
which is relied on by the Defendants in error, and which I have already 
mentioued ; nnd the last and concluding one is Pierce v, Pronse (7th 
Will.lll.) (m), reported in a great number of other books by this name, and 
also by other names; Hawkins v. Bouse, Pierce v. Prouce, &c. ; but in 
which all are agreed that the Court adjudged that the parishioners, and 
not the churchwardens, ought to make the rate. This was after the 
Revolution, and seems to have ended the controversy until 1799, when Sir 
W. Wyrin decided Gnudern v. Selb)/, when again the question eeems to 

CIS revived in the cases arising out of Braintree parish. 
■mr, 141. («) 1 Salli. 167. 
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Opinions These^ I belieYe, are all the authorities upon the sabject^ and the result 
seems to be, that originally the opinion was that the major part of the 

Mr. Baron parishioners assembled at a meeting in pursuance of notice were the 
proper parties to make the rate ; that in the time of the Stuarts the spiri- 
tual courts in several instances decided that the churchwardens alone 
could make it ; that this doctrine was steadily resisted by the Courts of 
Westminster Hall, and apparently set at rest by the case of Pierce v. 
Prause in the year 1695 ; that in 1799 Sir W. Wynriy the then Judge of 
the Arches^ anew asserted the right of the churchwardens to make the 
rate; but that on the first occasion when this doctrine was brought 
under the cognizance of the Court of Queen's Bench, PurderY. Yeley (a?), 
that Court in the most explicit terms adjudged it to be contrary to law, 
which judgment was affirmed in the Court of Exchequer Chamber, and 
no writ of error brought thereon to this House. 

In addition to these cases there were cited on behalf of the Plaintiff in 
error passages from two works of great authority upon Ecclesiastical Law, 
viz. Oibsons Codex and At/liffi^s Parergon. The law is thus laid down 
in Oibson (t/) : " Rates for the reparation of the church are to be made by 
^^ the churchwardens together with the parishioners assembled upon public 
^' notice given in the church, and the major part of them that appear shall 
'^ bind the parish, or if none appear the churchwardens may make the 
'' rate, because they, and not the parishioners, are to be cited and pu- 
^^ nished in default of repairs ; but the bishop cannot direct a commissioa 
^^ to rate the parishioners, and appoint what each shall pay. This must 
^' be done by the churchwardens and parishioners, and the spiritual court 
<^ may inflict spiritual censure until they do." 

In Ayliffe, page 452, and the following pages, the law is thus stated : 
" The spiritual court may compel the parishioners to repair the parish 
'^ church, if it be in decay or out of repair, and may excommunicate every 
" one of them, severally, until the greater part of them do agree to assess 
" and levy a tax for the repair thereof, and such as are willing to contri- 
'^ bute thereto shall be absolved. The churchwardens cannot themselves 
" impose a tax for the repair of the church, but the greater part of the 
^^ parish may make a bye-law, and to this effect they are a corporation. 
^' If a church be fallen down, and the parishioners are so increased that 
'^ of necessity they must have a larger church, a tax may be raised by the 
^^ major part of the parish as well for enlarging it as for repairing it. Nor 

(or) 12 Ad. $■ ^2. 283 (y) Vol. I, tit. 9, chap, 4, 9ee. 3. 
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'* IS tha consent of every parishioner necessary to the imposing a tax in Opinioni 

^' such case for enlarging the church, for the greater part of the parish 

^' shall control the less for enlarging a church as well as for repairing it." ^i^^f 
Ayliffe also in other places uses the expression *' greater part of the 
'^ parish/' and in commenting upon the punishment upon persons refiis* 
ing the rate he speaks of them as " severally culpable." 

It is quite clear that both these writers deny the power of the church- 
wardens to make a rate in the sense in which Sir W. Wynn held they 
had such authority in Oaudeftn v. Selhy. And to my mind the passage 
in Oibson clearly shows that he had no idea that the minority at a vestry 
could overrule the majority, but, on the contrary, that the major part of 
the parishioners alone could make the rate, if any attend. But as to the 
passage in Ayliffe there is no room for doubt j he uses the clear and un- 
ambiguous expression, " greater part of the parish," and he says, '*the 
'* greater part of the parish shall control the less," and he speaks of the 
persons refusing the rate as severally culpable, and that the persons wil- 
ling to make the rate shall be absolved, and that the spiritual court shall 
excommunicate every of them severally until the greater part of them do 
agree to make the rate. He therefore clearly neg-atives the power of the 
minority to make a rate ; for,, according to the law as laid down by him, 
the refusing majority are to be severally excommunicated, and thereby 
coerced, until the greater part of the parish agrees, which is utterly in- 
consistent with the idea that the willing minority can of themselves make 
a valid rate. Ayliffe' s book is stated to be one of high authority by Lord 
Chief Justice Tindaly in the judgment of the Court of Exchequer Cham- 
ber in Veley v. Burder. 

I am therefore of opinion that the above are direct authorities that the 
minority of the vestry have not power to make a church-rate ; and there 
is not, I believe, the slightest intimation or suggestion to be found any- 
where, before the discussion on the Braintree cases, that such power 
exists. The power so long contended for by the ecclesiastical courts was 
not for the minority of the vestry to make the rate, but for the church- 
wardens alone, by virtue of their office, and by reason of their being per- 
sonally responsible in respect of the non-repiair ; and in my judgment 
the authorities before cited ought to be conclusive upon the present 
question. 

But the rate was also alleged to be lawful upon abstract reasoning. It 
was argued that unless this was a lawful rate the greater number of the 
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Opfnions parishioners would have compelled the others to do an unlawful act. I' 

of the Judges. ^ ^ 

think this is a fallacy. Assuming that the legal duty of the parish was 

Mamin'* to make a rate, the minority did no unlawful act whatever. The majority 
acted unlawiully, and were hable to be punished in the Ecclesiastical 
Court in such manner as the law provides ; but the minority did nothing 
unlawful, and were liable to no punishment whatever. The csiae of Hoffers 
V. Davenant, and the passage in Ayl\ffe,'QTe conclusive upon this point. 
If this reasoning be correct, the consequence would be that, assuming^ 
the church to be out of repair, and a vestry called, the churchwardens and 
one parishioner, indeed the churchwardens alone, they being members of 
the vestry, or even one churchwarden against the will of the other, could 
make a rate in opposition to all the rest of the parishioners ; for if the 
doctrine be correct that the acts of the majority are to be deemed null, 
and they therefore are to be considered as absent from the vestry, and not 
voting at all, the person or persons voting for the rate would alone con- 
stitute the vestry. 

It was also urged that an analogy in favour of the rate was afforded 
from the proceedings of constituencies for the election of members of par« 
liament and of corporate meetings for the election of officers. But I think 
the proceedings for the election of members of a representative body or of 
corporate officers are substantially different from the proceedings of the ' 
body itself in the transaction of its business. In the Xing v. Monday (z)^ 
Lord Man^ld says, '^ Upon the election of a member of parliament, 
'' when the electors must proceed to an election because they cannot stop 
^' for that day or defer to another time, there must be a candidate or candi- 
^^ dates; and in that case there is no way of defeating the election of one 
'^ candidate proposed but by voting for another. But in the business of 
'* corporations it is a different thing." At an election, by common law 
it is only necessary that there should be a majority for one candidate over 
every other candidate. There may be as many candidates as there are 
electors, less one, and the votes of two would carry the election, however 
numerous the electors, if all the others voted for separate candidates, and 
the vote of one would be a lawful election if no other elector voted. But, 
as remarked by Lord Mansfieldy voting in the business of the body is a 
very different thing, and I apprehend it is clear law, and exemplified 
every day in the proceedings of your Lordships' House and of the House 
of Commons and of corporate bodies, that for the transaction of business, 
viz. making a law, imposing a tax, making a bye-law, in fact transacting 
any business whatever, there must be, — 1st, a lawful meeting j and, Sndly^ 
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a Tote of ^e majority ; and tmless the minority vote for the law, tax, or Ojitoioiw 
bye-law it is not carried. 

The cases cited of Oldknow t. Wainwright (a), Tat/lor v. The Mayor of 
Bath (b), and Sex v. Hawkins (c), are all instances of the same principle ; 
and further^ that if a candidate be legally disqualified to fill the office, votes 
given in his favour, after notice of the disqualification, are thrown away, 
and as if they had not been given at all. But no instance has been cited 
of the principle being applied to the transaction of business. In my opi- 
nion, therefore, neither this analogy nor abstract reasoning supports the 
the rate. 

The majority of the vestry were free agents. If they h&ve acted iUer 
gaily they are liable to be punished in such manner as the law directs ; 
but it would be in my opinion contrary to law to hold that any tax can 
by the common law be imposed by a public body unless the majority of 
the body present at a lawful meeting vote for it. 

In very early times the spiritual courts obtained jurisdiction in respect 
of the repairs of churches, and the statute Circumspecte agatis, 13th JEdr 
ward I., clearly shows that the controversy then was, not as to the 
making of rates, but whether the Ecclesiastical or the Temporal Courts 
had jurisdiction in respect of them. The parishioners were then all of 
one religion, and as their duty was to repair the parts of the church where 
they themselves sit, it might be and was well left to the majority to makp 
provision for their own accommodation. The Ecclesiastical Courts suc- 
ceeded in obtaining exclusive jurisdiction on the subject, and they then 
possessed the most effectual powers of enforcing it that were probably 
ever enjoyed by any legal tribunal, viz. interdict in the event of the 
whole parish being contumacious, and the excommunication of individuals 
refusing to repair. In the progress of time these means of enforcement 
have become inefficacious, and the consequence is, the same, which has 
occurred in very many other instances from the same cause, viz. that 
recourse must be had to the Legislature ; but, in my opinioif a Court 
of law has no power to administer a remedy. 

In answer to the questions put by your Lordships, I have therefore to 
reply, that in my opinion the present record does show that the rate 
sought to be enforced is an invalid rate. 

2ndly, That the rate does not appear to be a valid one ; and, 

(a) 1 W. Bla. 220; 2 Burr. 1017. (6) 3 Luders, 324. (c) 10 JEasi, 211. 
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Opinions Srdly, That prohibition lies against the enforcement of theiate in the 
_?^ circumstances apparent upon the record. 

If r. Baron 



Hr. Justice Mr. JUSTICE TaLFOURD : — 

Tai^fourd. 

The first question, — whether the present record shows the rate sought 
to be enforced to be an invaUd rate, — involves that consideration which 
is of the most general moment of those which the questions put by your 
Lordships to the Judges raise. That consideration applies to the conditioii 
of a minority of parishioners, duly convened and assembled in vestiy, at 
a time and place appointed by a monition of the Consistorial Court, for 
the performance of a duty of unquestionable and perfect obligation, upon 
the repudiation by the larger number of that duty, and after an absolute 
refusal on their part to perform it. 

On the one hand it is contended, that the persons present constitute A 
deliberative assembly for the purpose of determining the mode of per- 
forming their duty j that the majority have the power which is essential 
to such a body, to bind the minority by vote, by which vote they may 
refuse to perform it ; and that, consequently, the subsequent proceedings 
of the minority to discharge the obligation for which they were convened 
are void. On the other hand it is urged, that the duty being plain, and 
the exigency for its performance undisputed, the propriety of fulfilling it 
was no proper subject for deliberation or vote ; that, by a general refusal 
to obey the law, the majority present abrogated their functions of deliber- 
ation, which only belonged to them so far as to determine the manner in 
which the law shall be obeyed ; and that they could not prevent their 
fellow parishioners from performing the duty cast by the law upon alL 
I think the latter is the correct opinion. 

Up to the point of time when the resolution was voted by the majority 
of the persons assembled in vestry^ repudiating the proposal for the 
execution of which they were convened, there is no controversy either as 
to the facts or the duty arising out of them. It is conceded as matters 
of fact that the parish church of Braintree was out of repair ; that a 
large sum was required to repair its fabric ; that a monition had issued 
from a Court of competent authority requiring the parishioners to assemble 
in vestry, and there on a certain day to make a rate for the reparation of 
the church ; that the parties who actually made the rate^ with others 
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hostile to all chiircb-rates, met at that time and place, and that being so 
met it was their duty to provide for the repair so needed, either by the 
accustomed courae of treneral asaesament or by some other mode equally Mr. Jusiloa 

" -^ e TXLFOCRD. 

efficaciouB. It is admitted that an estimate of the necessary coat oi 
repair was produced, to which no objection was offered; that no provision 
for repair other than by means of a rate was sug^sted ; but that, on a 
rate being proposed, the majority of parishioners present voted an amend- 
ment comprising an elaborate censure of the law which they were 
assembled to obey, and a distinct refusal in any manner to comply with 
its requisitions. Were the minority then in the position of parties 
regularly outvoted on a question within the province of the body, or did 
tlifi/ then become, for the legitimate purpose of their meeting, the 
parishioners in vestry assembled capable of performing the act in which 
their fellows had reiiised to participate ? I do not think the analogy 
suggested between the capacity of corporators assembled to elect a cor- 
porate officer, when the majority refuse to vote or persist in a vote which 
is illusory, and the present case, is perfect; but I think that the right, or 
rather the duty of the minority, in this case, to proceed with the business 
in which they have been obstructed, rests on higher grounds than that of 
such corporators wilhng to proceed to an olecCion. 



The duty which the parishionera were assembled to perform, and bound 
to perform, is now admitted to be as clear as any which the common law 
of England has associated with the occupation of houses and land, — as 
the maintenance of bridges by the occupiers of land in counties, and the 
repair of highways by those who occupy land in parishes. And the law 
has vested, not the right to consider whether that obligation shall be 
discharged, but the right to determine the manner and proportion of its 
performance in the inhabitants of each' pariah assembled in vestry. "The 
" repair of the fabric of the church," said Iiord Chief Justice Tindal, when 
delivering the unanimous judgment of the Court of Exchequer Chamber in 
the case of Vele^ v. Burder, "is a duty which the parishioners are com- 
" pellable to perform ; not a mere voluntary act, which they may perform 
" or decline at their own discretion. The law is imperative on them 
" absolutely, that they do repair the church; not binding on them in a 
" qualified or limited manner only, that they may repair or not as they 
" think fit ; and where it so hap]iens that the fabric of the church is in 
" need of repair, the only question upon which the parishioners when 
joed to make a rate can by law deUberate and determine is, not 
" whether they will repair the church or not(for upon that point they are 
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of ^^j»^ ^ conduded by the law), but how and in what naaaflr difi im-fi?"* Inr 

^ obligation so binding them may be best and most eflB9Ctinlly,aiidatthe 

Talvo^urd. ^ *^^°^® ^^"'^ ™^^ £Eurly and conyeniently, between themsefaresiy perfor med 
^ and carried into effect" 

This position, thus strongly and clearly expressed, was not oontntTened 
in the argument at the bar ; and if it is true that ^^ the only qaestioatlMi 
** parishioners can by law determine is how they shall discharge their 
** obligation/' does it not follow that those who alone consent to deter- 
mine this question may determine it, and thus accomplish the porpoae of 
their meeting ? Does not opposition to the only subject of deliberation 
beoomo obstruction ? If obstruction, is it not unlawful obstructioa ? And 
can unlawful obstruction be, by the operation of the law itself^ permitted 
to prevent the performance of an imperative duty? 

It is not denied that, in ancient times, the parishioners were liable, on 
the refusal of the vestry to make a rate, to be visited either by excom- 
munication or interdict, and that although in the first case the individual 
recusants might be selected for censure, in the latter a deprivation of all 
religious ritos would fisdl on the entire parish. At the present time an 
interdict would be impossible, qr if possible would be hailed with triumph 
by the parochial adversaries of the church. But the common law has 
not changed with this change of circumstances and feelings ; and if the 
parishioners willing to perform their duty could in old time have rescued 
themselves firom the consequences of parochial contumacy by performing 
it, the same course must bo open to them now when they are impelled by 
other motives than that of fear. 

Against this view of the question it has been uj^ed that a church-rate 
is in the nature of a tax, and that no one can be taxed witiiout consent 
express or implied ; but is this a tax which the yestrymen impose, or a 
burthen which they distribute ? The right of tiie church, — ^that is, of Hie 
inhabitants of the parish, whether rateable or not, — to have tiie &brio of 
the church maintained by the occupiers of real estate, is as well established 
as the right of the occupiers of that estate to their possession, or of the 
landlords to their reversions. It arises out of the same law, and it is 
defended by the same sanctions. The way to vindicate that right voUblj 
lie only through the Ecclesiastical Courts; but the charge rests on founda- 
tions no less ancient than those which secure the exclusive title to the 
lands upon which it is laid. 
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As then the burthen is imposed, not by the vestry, but by the law . Ov^okm 

'^ 9f the Judges. 
itself; and as the parishioners at large in this case enjoyed the full oppor- 

tunity of regulating its distribution, which the majority abstained from f^J^^^ 

using, I think their fellows assembled at the proper time and place to 

obey the law were in a condition to obey it, by making a valid rate, not 

as a minority decides against the majority, but as the entire body of men 

who choose to deliberate and vote on the proper subjects of deliberation 

and decision. And as the record states that, on that occasion^ a rate was 

made in fact, and as there is no circumstance inconsistent with the makings 

a valid rate stated on this record^ my reply to the first question is m tha 

negative. 

2. But in reply to the second question of your Lordships I think that 
the rate does not necessarily appear to be a valid rate ; because it does 
not appear whether it was affirmed on a question duly proposed, and voted 
by a majority of those who had not repudiated their duty ; and although 
no precise form may be necessary for ascertaining the opinion of those 
who have a right to vote on the amount and distribution of the common 
burthen, I think the statement of the proceedings subsequent to the aati^- 
rate resolution is too loose to maintain the affirmative proposition that the 
rate is valid. 

3. In reply to the third question, I have to state that it appears to m& 
that '' prohibition does not Ue against the enforcement of ihs rate in the 
^ circumstances apparent on the record," because I think that to sustain; 
prohibition on matter apparent on the record it must affirmatively appear 
that the rate, the enforcement of which is sought to be prohibited, is 
invalid. The Court to which the prohibition is sought, has clearly juris- 
diction over the subject matter before it; and in such a case it appears 
from all the authorities, that prohibition m«f not go unless it distinctly 
appear that the proceeding is invalid, and that therefore the Court would 
Exceed its jurisdiction if permitted to enforce it (see the authorities collected 
in Comyns' Digest y Prohibition, D,); and as I think, for the reasons I have 
offisred in answer to the first question, that the rate in this case mof/ be 
valid, consistently with the statements on the record, my answw to the 
third question is in the negative. 
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dpinloiM 
of tiM Judges* 

Ifrfjortice ^'' JUSTICE WiLLIAMS : — 

Williams* 

Of the three questions proposed in this case by your Lordships for the 

consideration of the Judges^ I answer the first and the third in the 

affirmative^ and the second in the negative. 

With respect to the doctrines of law applicable to the subject of these 
inquiries^ they have been freed from all doubt by the case of Yeley t^ 
Bu/rder in the Exchequer Chamber. Before that decision it had long 
been established that to repair the body of the parish church is a common 
law duty of the parishioners^ which they are compellable by ecclesiastical 
censures to perform ; and since that decision it is clearly settled tiiat if, 
in order to perform that duty^ a church-rate is to be made, the only legal 
mode of making it is at a duly convened vestry, by the order of the 
majority of those parishioners who are there present. 

With respect to the facts apparent on the record in this case, the result 
of them seems to me to be, that the parish church of Braintree being in 
need of repairs, a monition had duly issued from the Ecclesiastical Courty 
monishing the churchwardens and parishioners to take the proper steps 
for putting the church into repair, by holding a vestry meeting on a 
specified day, for the purpose of making, and then and there to make, the 
requisite rate : that a vestry was duly held in pursuance of this monition^ 
and that certain proceedings there took place, the substance of which isy 
I think; accurately stated, with great precision and clearness of ex- 
pression, in the language of my learned brother Maulis judgment in 
this case when in the Exchequer Chamber, as follows : ^' The greater 
^^ number of persons present at the vestry refused to make any rate, and 
^' proclaimed to all the others their refusal so to do, grounding their 
^ refusal on reasons which showed that their determination was to refuse 
^' in any manner to concur in enforcing by compulsory means the repair 
^^ of the church ; and thereupon a rate was made with the concurrence of 
^^ all present, except those who were determined not to make any rate 
^' whatever." And I agree with that learned Judge that, supposing this 
to be the substance of the proceedings in vestry, the question is, whether^ 
when the majority of a vestry, assembled as this was^ refute* to anfte^ 
any rate, those who are willing to make one em make a valid one. But 
I am of opinion that they caaaot do so. 
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If the majority are to be regarded as still present in Testry and dis- Opinion^ 
senting, then the rate was manifestly made by a minority, and in spite of ^fl gw^ 

and against the wishes of the majority, and cannot, I think, be supported ^^' Justice 
without abandoning the rule of law established by Vele^ v. JSurder. Of 
that rule it seems to me to be a consequence, which, though it may be 
lamented, is inevitable, that if the majority in vestry resolve not to do 
their duty, they may thereby prevent those who are willing to do it from 
doing it ; as, for example, by voting for a rate to a very small amomit, 
when it is their duty to make a rate to a very large amount, inasmuch as 
the necessary repairs of the church require it. 

But it is argued that though, in fact, the dissenting majority Was 
present in vestry, yet, according to the principles of law, they ought to 
be regarded, in theory, as absent or acquiescing, and therefore to be 
omitted from the reckoning of those who were present. And reliance is 
principally placed on the authority of the cases relating to elections by 
corporate bodies, in which it has been held that they who vote for an 
unqualified candidate throw away and lose their votes. But I agree with 
the view which my learned brother Parke has taken of these cases in his 
judgment in the Exchequer Chamber ^ viz. that they do not establish 
any legal principle that the voters who vote for an unqualified candidate! 
acquiesce in the election of him who is actually elected ; but that the 
cases depend on the rule that the qualified candidate who has the most 
votes of the persons, be the number what it may, of the electing body, 
and whether it constitutes the majority of that meeting or not, is the 
person duly elected. I think, therefore, that there is no authority or 
principle of law which can justify the suggestions that the majority, who 
in point of fact, were present and dissenting, ought to be regarded, in: 
point of law, as absent or acquiescing. 

On these grounds I am of opinion that the rate appears to be mvalid, 
and that instead of seeking to enforce it the proper course is to proceed 
against the parishioners by ecclesiastical censures. If this course should 
be deemed unjust, by reason of involving in the punishment for neglect of 
duty the minority who were willing to perform it (a consequence, how- 
ever, by no means singular with reference to parochial obligations), or 
ineffectual because ecclesiastical censures have lost some of their terrors 
by reason of having been deprived of some of their powers, this may be a- 
good reason for the interference of the Legislature but cannot justify* 



64 



Opinions the Judges in varying or dispensing with the law as they find it 
«_^* established. 



|ffr- Justice 

WlUVIAMS. 



I therefore beg to answer your Lordships' questions by expressing my 
opinion that the record shows the rate in question to be invalid, and that 
prohibition lies against the enforcement of it. 



Mr. Justice Mr. JUSTICE ErLE : — 

Erle. 

According to the tenor of the judgments in all the courts below^ it is 
clearly established that the parishioners in vestry assembled alone have 
the power of making church-rates^ and that the concurrence of the majority 
of those present is essential to the exercise of that power. I assnine 
therefore that the law upon the case is so fSur clear. It results that the 
matter for decision is in the nature of a matter of fact^ whether the ma- 
jority of the parishioners in vestry assembled concurred in the making of 
the rate in question^ and it appears to me that they did not. They 
dissented, and expressed their dissent in the most imequivocal manner. 
There were no regulations requiring this expression to be made, in any 
particular form. They complied with the law if they made themselves 
tmderstood; and about their intention there never has been a doubt. 

In the judgment for the Respondents it appears to be assumed that 
dissent expressed in an unjustifiable degree ceases to operate as dissent, 
and becomes neutral, and that the dissent of the majority of the pa« 
nshioners was expressed in an unjustifiable degree. But neither of 
these positions seems to me to be well founded. Where a resolution is 
lawfully offered to a deliberative assembly for approval or dissent^ and 
there are no .regulations of form^ every member has a right to express his 
dissent as he may choose, and a relevant dissent from the proposed reso- 
lution is not affected by an irrelevant declaration of intention to dissent 
&om all similar resolutions in future. 

If the parishioners have a right to deliberate and vote upon the 
granting of a church-rate, they have the right and the duty to speak 
and vote as they think right, and neither the speech nor the vote so 
offered is a violation of the law. The wrongful omission to repair the 
church is a violation of law, and the refusal of the rate may by con- 
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sequence leftd to this violation of the law; still the omission of repair, 0^illion8 

and not the vote, is the offence, and the subject of punishment. 

Mr. Justice 
Erljb. 
If the majority of the parishioners violated no law by the manner in 

which they expressed their dissent from the rate proposed, it seems to 
follow that there is no legal warrant for finding their act to be null. 
Although it is a rule of law that upon an election of one among several 
candidates a vote for a person known to be incapable of being a can- 
didate is null ; still that law of election has no analogy to the vote of a 
parishioner for or against a church-rate. If the majority in the vestiy 
in question had voted against something not proposed, as against a 
highway-rate, there would be an analogy, and a reason for holding such 
a vote to be a nullity; but a vote against a proposed church* rate is no 
more annulled by an intention to vote against all future church-rates 
than a vote for a lawful candidate at an election would be annulled by an 
intention to vote for him at all Aiture elections. The resolution of the 
majority seems to me neither irrelevant nor purposeless. They dissented 
from the proposed church-rate, and declared the ground of their dissent, 
in order that their rights and liabilities might be settled, and that those 
who had the duty of enforcing the law might have no difficulty about 
evidence. Such dissent appears to me to be neither consent nor 
neutrality. 

My answer to the first question is therefore in the affirmative ; to the 
second, in the negative ; and to the third, in the affirmative. 



Mr. Justice Wightman : — Mr. Jastice 

WlOHTMAK, 

As it appears to me that the church-rate now in question between the 
parties is a valid rate, it will not be necessary for me to give separate 
answers to the questions proposed by your Lordships. 

The case has already been under the consideration of four Courts, and 
has been elaborately argued in each, and each Court has pronounced a 
deliberate and well-considered judgment. Every topic that ingenuity 
could suggest, and every case and authority that have any bearing upon 
the subject, have been brought forward, and it is hardly possible now to 
i^uggest^ view of the case that has not been already taken. 

F 
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OptuioiiB Of the four Courts before whom the case has been considered, tbe 

H judgment of three has been in favour of the validity of the rate ; but in 

^p. Justice ^Ijq jag^ q{ these, that of the Exchequer Chamber, the Court was not 
unanimous, four of the Judges, out of seven who composed it, being of 
opinion that the rate was valid, whilst three were of a contrary opinion, 
and considered the rate invalid for reasons given in their several jadg« 
mentSy and which, as it seems to me, contain every argument that great 
learning and experience could suggest in support of the view of the queckr 
tion which they have taken. And in fact the whole subject is exhausted 
by the several judgments that have been given by the learned Judges 
who composed the Court of Exchequer Chamber, and which are now 
before and under the consideration of your Lordships, and the opinion 
that I now offer to your Lordships is founded mainly upon a considera^ 
tion of those several judgments. 

> It appears from the declaration in prohibition in this case, that the 
parish church of Braintree being dilapidated, and the inhabitants having 
^refused to make a rate for the repair of the church, and providing neces- 
saries for the celebration of Divine service, proceedings were taken 
against the churchwardens and parishioners in the Consistorial Court of 
Zofidon, which resulted in a decree for the issuing a monition against 
the churchwardens to take the necessary steps for putting the *church 
into repair, and providing necessaries for Divine service, and, amongst 
other things, to call a vestry for the purpose of making a rate for the 
repair of the church, and providing necessaries for Divine service and 
other expenses legally incident to the ofl&ce of churchwardens. In pur- 
suance of this monition, the churchwardens, by notice reciting it, called 
a vestry meeting for making a rate for the purposes mentioned in the 
monition. A vestry meeting took place accordingly, and the church- 
wardens produced an estimate of the sums required for the purposes 
mentioned in the monition, and a rate of 2s. in the pound was duly pro* 
posed and seconded. Whereupon an amendment was moved, not by 
way of objection to. the amount of the rate, or on the ground that it was 
unnecessary, but that compulsory church-rates were unjust, and that the 
vestry refused to make any rate, which amendment was carried by a 
great majority. The question was then put, whether any other amend- 
ment was proposed, or any other proposition as to th^ amount of the 
rate, and no afiSrmative answer was returned. Upon this, one of the 
churchwardens addressed those ratepayers who were wilHng to obey the 
monition, that a rate of 2«. should be made, and one was then signed by 
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the viear, the two churchwardens, and others of the ratepayers present. Opinions 

The mover of the amendment protested against the irregularity of the ^ 1 *^ 

churchwardens attempting to make a rate after it had heen refused by ^'- J^**<^ 
the vestry. 

It appears to me that the majority who supported the amendment 
must be understood as refusing to make any rate whatever, and not as 
objecting to the amount or terms of the rate proposed, and that it was^ 
therefore, as far as they were concerned, quite unnecessary again to put 
the question with regard to the particular rate, and that it would have 
been merely futile to have done so. Indeed the question was asked, 
whether any other rate was proposed, and no answer was given. I also 
think that it sufficiently appears, by reasonable intendment, though not 
precisely stated, that the rate was made by all of those present who were 
willing to make a rate at all, or at least by a majority of them, though 
the whole might be, and indeed were, a minority of those present at the 
vestry j in short, that those who concurred in making the rate were a 
minority as compared with those who refused to make any rate at all. 

It may be considered as now settled that there is a legal obligation 
upon the parishioners to repair the body of the parish church, and to 
provide things necessary for the performance of Divine service therein ; 
indeed, that is not disputed in the present case; but there is some 
difference of opinion as to the legal means of fulfilling that legal obliga- 
tion, where its fulfilment* is resisted. 

It is said that, although the parishioners are bound by law to repair 
the church, and to provide all things needful for Divine service, and may, 
if they please, do so by means of a rate, they are not obliged to take that 
bourse, but may adopt any other that will suffice for the purpose. It is 
hot easy to suggest a mode by which the obligation to repair the church, 
and provide other things needful, can be discharged by the parishioners, 
as a body, otherwise than by a rate. Benevolent individuals may 
Voluntarily undertake the whole charge, or individual parishioners may 
agree to supply particular portions of the work amongst them, but per- 
formance of such work cannot be imposed upon or enforced against 
individual parishioners by any order or bye-law made by the vestry. 
The only practicable mode in which the legal obligation cast upon the 
parishioners as a body can be fulfilled by them as a body, is by a rate. 
If, indeed, the church w&rdens, as such, are possessed of goods belonging 

F 2 4 
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Opinions to the churcb, they may, by assent of the parishioners, dispose of such 

* goods, and employ the proceeds for the necessary service of the churchy as 

WiGHTMAN ^^® decided in Methold v. Winne{a). But the mode of disposal is only an 
excuse for what would otherwise be a breach of duty ; and that case by no 
means warrants the conclusion, that the property belonging to the church 
might in the first instance be disposed of by the vestry, if they pleased, 
for the repair of the church, though the minister and churchwardens 
should be unwilling. 

I apprehend then, both from authority and the practice of ages, 
founded, no doubt, upon necessity, that the only mode by which the 
parishioners as a body can fulfil their legal obligation to repair the 
church is by a rate, and that the making such rate is as much a l^al 
obligation upon them as that of the repair of the church. The monition, 
indeed, calls upon them in terms to make a rate, and the vestry is 
summoned for that express purpose. What, then, is the nature of th^t 
rate which the parishioners are required to make for the reparation of 
the church ? 

The late Lord Chief Justice, in delivering judgment in the case of 
Veley v. Burdery which your Lordships will find at page 49 of the 
printed case now before you, says, " The case cited from the Year Book, 
^^ 44th Edwardlll.y page 18, establishes the fact, that church-rates were 
'^ made by the parishioners at so early a period as the year 1370, and by 
'^ a plea therein contained of a custom from time immemorial within the 
'^ particular parish to levy the amount of the rate on each parishioner by 
^^ distress, necessarily carries back beyond the time of leg^ memory the 
'^ obligation of the parishioners to make a rate upon themselves for the 
'^ reparation of the parish church ; and such a custom existing beyond 
'^ the time of legal memory, and extending ov6r the whole realm, is no 
'^ other than the common law of England^ Such a rate, or rather the 
order for it, is said in that case, and also by Lord Coke in the Chamber- 
lain of LondorCs Case (b), to be in the nature of a bye-law, and for this 
purpose, as appears from the case of Sogers v. Davenant {c\ they are a 
corporation. 

If, then, the church be out of repair, and there be no church property 
available, as in Methold v. Winne,the parishioners, who are bound to repair 
it, can only do so by means of a rate, to be made pursuant to an order or 

(a) 1 Roll. Abr. 393, tit. ''Churchwardens.** (ft) 5 Bep. 63 a. (c) 1 Mod, 194. 
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bye-law of the parishioners assembled in vestrj; and the power of the Opinions 

parishioners with respect to such order or bye-law differs from the powers 

usually possessed by corporations; the inhabitants of the parish cannot by /^qh^^, 
law refuse to make an order or bye-law for a rate when the church is out 
of repair, and a monition is issued to compel them to repair it, and to 
assemble in vestry, and make a rate or bye-law for that purpose. The 
terms of the order or bye-law as to the amount may, indeed, be within 
their discretion, but not the making or refusing to make it altogether. 

In the present case the majority of the inhabitants refused to do what 
the law requires. The question was not, whether the proposed rate or 
bye-law was proper, if any was made, but whether there should be any at 
all ; and the majority resolved that there should be none. What, then, 
is the minority to do ? Or, rather, what are they to do who are willing 
to obey the law, and make a rate ? 

• 

I cannot but think that there is some fallacy in taking in too strict a 
sense the term " Bye-law," as used in speaking of the rate to be made 
for the repair of the church, and applying to it the rules of law that regu- 
late the making of bye-laws by corporations in general. It is said that no 
bye-law of a corporation can be made but by a majority. No doubt that 
is so, there being no legal obligation upon the corporation to make it, and 
no breach of legal duty in refusing to do so. But there is a wide dis- 
tinction between the making such a bye-law and a church-rate, which it is 
obligatory on the inhabitants to make, and contrary to law to refuse. 

If the majoHty could bind the whole, they would make the willing 
minority parties to their illegal refusal, and subject them to the legal 
consequences of such refusal. It may be that the majority might not 
much regard the illegality or the consequences; but the minority may 
be unwilling to act illegally, and may dread the penalty. 

Is there, then, any principle known to our law which can be applied to 
such a case, and by the aid of which the consequences of the refusal 5f ^ 

the majority to act according to law may be avoided, and the monition^ 
which it is not disputed was legally issued, obeyed? 

The inhabitants were summoned to a vestry to perform a particular 
duty required of them by legal authority. The majority of those who 
attended refused to perform that duty, and their presence was useless; it 
was in effect the same as if they had stated that they would take no part 
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OpinioiMi in making a rate^ which was the business for which IJiey were sommoned* 

.^» ' I cannot distinguish, in principle, this case from that of a corporate meet- 

WiGHTMAM ^°^ summoned in pursuance of a mandamus^ to elect a corporate officer. 

Suppose that only one person is proposed to fill the office, and that he is 

perfectly eligible, but that the majority resolves not to elect anybody, ancl 

this without objecting to the person proposed, or bringing forw^ anybody 

else, the minority may elect in such a case. The case of Oldknow ▼• 

Wainrvright (a) is an authority for this, which indeed has not been qaes-» 

tioned. 

The vestry can hardly be called a deliberative assembly for the pur-» 
pose of making a rate, when the church is out of repair, and they are 
called upon by competent authority ; for they are bound by law to make 
one. They may be and are deliberative as to the amount of the rate^ but 
not as to the making any. 

It is not denied that a valid rate can only be made by an absolute 
majority of those who are willing to make a rate at all, and that a relative 
majority is insufficient. If three different amounts of rate had been pro* 
posed; that which had the greatest number of votes could not have been 
maintained unless such number proved a majority of the whole who 
voted. 

No question of that kind, however, arises in the present case. The only 
question at the vestry was between a rate of 2;. and none at all. They. 
who by their votes refused all rate whatever did that which the law would 
not allow, and by the analogy of the case of election to corporate offices, 
already referred to, may be considered as virtually absent, and declining 
to co-operate with the rest in that which was required of them by law. 

CTpon a review of the various authorities and opinions which have been 
cited and examined in this case with so much care and learning, it seems 
to me to be established, — ^That there is a legal obligation on the inhabit* 
, ants of a parish to repair the church : That such obligation can only be 
performed by means of a rate imposed by the inhabitants in vestry : That 
the inhabitants of the parish are bound to make the rate when necessary^ 
and they are required to do so by competent authority : That if the 
majority of those assembled in a vestry held for the purpose of making a 
rate refuse to make any rate at all, though the want of repairs is ad*, 
mitted, and the amount of the rate not in question, they are to be con- 

(a) 1 W. BUl. 228, and 2 Bur. 1017. 
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sidered as declining to take part in the business for which the vestry has Opinions 

assembled, and as for that purpose virtually absent; and That, under ^ ^ nq gei. 

such circumstances, a majority of those willing to obey the law, and to ^'* ^^^^ 

make a rate, may make one, though the whole of the persons willing 

to make such rate are a minority, as compared with those who refused 

to make any rate at all. I therefore think that the rate in question was 

good. 



Mr. Baron Platt :— Mr. Baron 

Platt. 

The questions proposed by your Lordships to Her Majesty's Judges 
arise upon a demurrer to a declaration in prohibition. * 

That declaration in substance stated that the Defendants, being church* 
wardens of the parish of Braintree in the county of JSssex, in the diocese 
d£ Londotif caused the Plaintiff, a parishioner and inhabitant of that 
parish, to appear before the Judge of the Consistorial and Episcopal Court 
of London in a cause of subtraction of church-rate ; that the Plaintiff ap« 
peared, and the Defendants prayed the Judges to admit to proof a cer* 
tain libel in which it was alleged that the said parish church had been for 
a long time past, and then was, in a dilapidated state ; that at several 
vestry meetings the majority of the parishioners had reAised to make a 
rate ; that a decree at the instance of the vicar of the parish had issued 
under the seal of the Consistorial and Episcopal Court against the De« 
febdants and the parishioners in general, citing them to appear before the 
Baid or other competent Judge, to show cause why a monition should not 
issue against the churchwardens to take the necessary steps towards put« 
ting the said parish church into repair, and for providing necessaries for 
the decent celebration of Divine service therein, and, amongst other things^ 
to call, by due notice thereof according to law, a vestry, for the purpose 
of making a rate for and towards the necessary repair of the church, and 
for and towards providing necessaries for the decent celebration of Divine « 
flervice and offices therein, and for and towards the other expenses neces^ 
Barily and legally incident to the office of churchwarden for the current 
year, and against the parishioners, to meet in vestry to be holden in pur- 
suance of the said notice, and make at such meeting a rate for the afore« 
said purposes, and intimating to the cited parties that if they did not 
iqipeari or appearing did not show sufficient cause to the contrary, the 
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Opinions Judge would decree sucb monition to issue ; that the monition to the tenor 

and effect aforesaid, afterwards regularly issued, and was duly served and 

Mt. Baron yetumed ; that the church continuing in urgent need of repair, and the 
churchwardens having no funds in hand to effect the repairs, the church- 
wardens and the parishioners and inhabitants, ratepayers of the said parish, 
did on the 15th of July, 1841, meet in vestry, pursuant to pubHc notice 
duly given, and in obedience to the monition aforesaid, at which meeting 
the vicar took the chair ; that the aforesaid monition was read ) and the 
Defendants, the churchwardens, produced a survey and estimate of the 
repairs necessary to be immediately done to the parish church, and of the 
expenses thereof, and an estimate of the necessary and lawful expenses 
incidental to the execution of their office for the current year^ that the 
necessity of the repairs was not disputed, nor was any objection niade 
to the amount of the estimates ; that the Defendant VeUy proposed to the 
parishioners so assembled in vestry a rate of &. in the pound for the 
aforesaid purposes ; that that proposition was seconded by Richard Lacey^ 
a parishioner and inhabitant ratepayer of the said paiish ; that thereupon 
Samuel Courtauld moved as an amendment, '^ that all compulsory pay- 
'^ ments for the support of religious services of any sect or people appear 
^' to the majority of this vestry to be unsanctioned by any portion of the 
*^ New Testament Scriptures, and altogether opposed to and subversive 
" of the pure and spiritual character of the religion of Christ ; but that 
" for any one religious sect to compel others, who disprove their forms of 
" worship or system of church government, or who dissent from then* 
'^ religious principles and creeds, to nevertheless submit to support and 
*^ extend them, appears to this vestry to be a yet more obvious invasion 
'' of religious freedom and violation of the rights of conscience ; while also 
'^ it appears to be a gross injustice to dissenters, as citizens, to compel theftn 
*^ to pay for the religious services of others, in which they have no part, 
" while they build their own chapels, support their own ministers, and de- 
" fray the charges of their own worship ; that compulsory church-rates, 
" and more especially such rates upon dissenters, thus appearing to be as a 
'^ tax unjust, and as an ecclesiastical imposition adverse to religious liberty 
" and contrary to the spirit of Christianity, this vestry feels bound by the 
^^ highest obligationsof social justice and religious principle to refuse to make 
'' a rate, and does refuse accordingly;" that that amendment was carried 
by a show of hands ; that immediately afterwards, and while the parieih- 
ioners continued in vestry assembled, the question was put, whether any 
other amendment was proposed, or any other proposition as to the amount 
of the rate was made ; that no affirmative answer was returned, and no 
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other motion or proposition made for or towards discharging the obliga- Opinions 

tion of the parishioners to repair their parish churchy or to provide necessa- ^ no yefc 

ries for the decent celebration of Divine service and offices therein, and for Mr. Baron 

Platt. 
and towards the other expenses necessarily and legally incident to the 

office of churchwarden for the year of office^ that the Defendants and 
other of the ratepayers and parishioners present in vestry did, in dis* 
charge of their aforesaid obligation, and while the parishioners continued 
assembled, make and sign the rate of 2^. in the pound on all the inhabit- 
ants and parishioners liable to contribute to a church-rate. The libel 
further alleged that 28. in the pound was not too large an amount; that 
the rate was afterwards confirmed and allowed by the vicar-general 
and official principal, and that the sum of 23/. 14^., assessed at the rate 
aforesaid upon the Plaintiff, was due to the Defendants as churchwardens 
of the said parish. The declaration proceeded to state that Dr. Lushing^ 
jton, the vicar-general and official principal of the Consistorial and Epis- 
copal Court, rejected the libel, and that on appeal to the Arches Court 
of Canterbury Sir Herbert Jenner Fust, the official principal thereof, re- 
versed the decree of Dr. Lushingtotif retained the principal cause, admitted 
the libel to proof, and assigned the Plaintiff to answer in the Arches 
Court 

The main question therefore raised by this demurrer is, whether the 
Plaintiff has shown by his declaration that the Court Christian had no 
jurisdiction to enforce the payment of the rate made upon him ; and 
this must depend upon the allegations in the libel,^ as set forth in his 
declaration. If they are insufficient to give the Court jurisdiction, he 
will be entitled to judgment, and if they are sufficient, he ought to 
fail. 

I cannot bring myself to doubt the correctness of the unanimous judgr 
ment of the late Lord Chief Justice Tindal, the late Lord Abinger, 
Mr. Baron Parke, the late Mr. Justice Bosanquet, Mr. Baron Alderson, 
the late Mr. Justice Coltman, Mr. Justice Maule, and Lord Cranrvarth, 
delivered by the late Lord Chief Justice Tindal in Veley v. Burder. The 
obligation of the parishioners with reference to the reparation of the 
fabric of the church is, after reviewing all the authorities, thus laid down 
with remarkable distinctness. 

'^ Such being the law of the land, it follows as a necessary conse- 
'^ quence that the ri^pair of the fabric of the church i& a d\|ty which the 
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OpioloiM M parisMoners are compelled to perform; not a mere ▼(Jontaiy act, 

'^ which they may perforin or decline at their own discretion; that the 

*^ law is imperative upon them absolutely that they do repair the church; 
'^ not binding on them m a qualified, limited manner only, that they 
<^ may repair or not, as they think fit ; and that where it so happens 
^^ that the fabric of the church stands in need of repair, the only ques* 
** tion upon which the parishioners, when convened together to make a 
^* rate, can by law deliberate and determine is, not whether they will 
'' repair the church or not (for upon that point they are concluded by the 
^^ law), but how and in what manner the common law obligation, so 
*^ binding upon them, may be best and most effectually, and at the same 
*^ time most conveniently and fairly between themselves, performed and 
'* carried into effect. The parisbioriers have no more power to throw off 
^^ the burthen of the repair of the church than that of repairing bridges 
^^ and highways ; the compelling of the performance of the latter obliga^ 
'^ tion belonging exclusively to the Temporal Courts, whilst that of the 
'^ former has been exercised usually, though perhaps not necusaribf 
** exclusively J by the Spiritual Courts jfrom time immemorial." 

Assuming the doctrine thus laid down by that most learned condaye 
of Judges, and seeing that the church of Braintree was in a state of 
dilapidation and in urgent need of repair, and that 28. in the pound was 
a reasonable assessment, one may safely conclude that the Plaintiff was 
liable to the rate in question, provided all the formalities in making it 
had been observed. 

' It obedience to the monition of the Ecclesiastical Judge, the pa* 
rishioners had been convened by a notice on the 15 th of July for the 
purpose of making a rate ; in other words, to ascertain and assess the 
amount which had become necessary for each parishioner rateablyy 
according to the annual value of his rateable property, to contribute, in 
order to raise a fund adequate to the purposes mentioned in the notioe. 
A rate of 2s. was proposed and seconded. The majority thereupon 
refused to vote upon that question, and, under colour of moving and 
carrying an amendment, preferred to express their sentiments on a matter 
inconsistent with the object of the meeting, and refused to concur in 
making a rate. 

^ Suppose," said the Court of Queen's Bench in their well-considered 
Judgment delivered m this case on the 8th ofF^uary 1847, "twenty 
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^ were convened to do an act which the law requirecl them to do at thai OpinioflB 

" time, and the only open question was the mode of doing it; a mode ^ oag em 

^^ lawful in itself is regularly submitted, whereupon fifteen declare that 

'^ although the law has imposed the duty on them, they entertain so 

^' strong an objection on grounds of conscience to the law that they refiisd 

'^ entirely to concur in obeying it. What must be the consequence? Must 

'^ the law be set at nought, and its requirements be disr^arded ? Or must 

^' not those who stand aloof be considered as refusing to assist in thd 

'^ execution of their duty, and leaving it to be done by a minority which 

f^is desirous of doing what is right?" In the present case the pa* 

rishioners had assembled, in obedience to the monition of a Goiirt of 

competent jurisdiction, for the purpose of making a rate. The majority 

of that assembly refused to take a part in the proceedings necessary for 

making it. They did not say that the church was in repair, nor that Is* 

or any other sum should be assessed, but abstained from voting upon the 

only open question, and in the making of any rate refused altogether to 

act. The opinion expressed by me in the Court of Exchequer Chamber, 

that their refusal to act at the meeting for the purposes, for which alone 

the meeting had been convened, was equivalent to a refusal to attend^ 

remains unchanged. In fact, the majority of the rated inhabitants, 

assembled to carry into effect the purposes of the monition and the 

notice, did make the rate. 

Upcm the whole, therefore, I answer to the first of the three ques- 
tions which your Lordships have done Her Majesty's Judges the honour 
to propose, that in my judgment the present record does not show th$ 
rate sought to be enforced to be an invalid rate. To the second, that 
such rate does appear to be a valid rate. And to the third, that iU 
the circumstances apparent upon the record, prohibition does not lid 
against the enforcement of the said rate, but that a writ of consultation 
should be awarded. 



Mr. Justice Maulb :— 

Having given an opinion on this^ase in the Court of Exchequer 
Chamber, which is in print, and has been referred to in the argument at 
the Bar of the House, and retaining the opinion then expressed, for the 
reasons then given, it is not necessary that I shoidd at any length trouble 
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Opfntons your Lordships with a repetition of my reasons on this occasion^ and I 
e gg gw. ^^^ therefore state them briefly. As to the first and second questions, 

a^. Justice j ^m of opinion that the rate sought to be enforced is not an invalid rate, 
inasmuch as I think that it appears to be a valid rate, having been made 
by perdons competent to make a rate, assembled on an occasion on which 
the duty of the assembly was simply to make a rate, and on which those 
who chose not to take a part in making any rate, but showed themselves 
to be determined not to entertain any question as to the mode in which it 
should be made> are to be considered as absent, and their refusal to 
concur, and their protest, to be null and void. As to the third ques- 
tion, thinking the rate to be good, I think that prohibition does not lie. 



Mr. Justice Mr. JUSTICE CoLERIDGE. 

COLBBIDaB. 

, My Lords, — I humbly offer my opinion that the first of these ques- 
tions should be answered in the negative, and the latter in the affirma- 
tive^ and as my reasons for thinking that the rate appears on the 
record to be valid will include all I could say to establish that the 
record does not show it to be invalid, I thus answer the questioBS 
together, and will proceed to state my reasons for coming to these 
conclusions. But the case before the House, on which these questions 
have been, put to the Judges, has been so repeatedly argued, and so 
many elaborate judgments have been pronounced on it, of all which 
. your Lordships are in possession, (judgments I may say which appear 
to me, and I believe to your Lordships, to have exhausted the subject^ 
to which at least I feel that I can add nothing worthy of your atten-^ 
tion,) that the reasons which I shall venture to offer will be few and 
simple, and I hope shortly stated. 

I understand the questions to be framed with a view to the considera- 
tion of two points raised by the parties in error. First, they say the 
rate is bad because it was not made by the numerical majority of the 
parishioners assembled in vestry, but by the minority. Secondly, even if 
under the circumstances that minority is to be considered as the legal 
majority, or rather as the whole number of persons taking part in the 
proceedings of the vestry, it does not appear that the rate was made by 
the majority of that minority. 
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I regret that this second point, which was not earnestly pressed in OpinionB 

the Courts below, should have been insisted on in the argument before 

the House, because it is in the nature of a special demurrer, and calcur c^^bridob. 

lated only to avoid a decision of the really important question which 

the cause raises; but looking at it first in point of form,. it seems to 

me free from difficulty, if I assume, as I am entitled to do, in this part 

of. the argument, that a rate might well be made, under the circum-^ 

stances stated, by the larger part of the numerical minority ; for it wiU 

then appear on the record that tl^e numerical majority having been 

disposed of by what is stated to have previously occurred, the r^te was 

made in the usual way, '^ by the vicar, churchwardens, and others of 

'^ the parishioners and ratepayers then and there present/' Abd I 

take that rate to appear to be valid *to which, under tJie circumstanoes 

stated on the record, there is no available objection. Now. I desire to 

adopt here the argument used by Lord Cranworth and my brother 

Parke in the Court below in discussing this point, that the prohibition 

being applied for after sentence, the invalidity relied on must appear on 

the face of the proceedings, nothing here appears to show, on the 

assumption above mentioned, that the rate may not be perfectly free 

from the objection surmised ^ but, coming to the substance, the state 

of the case appears to me accurately described in the judgment of my 

brother Maule in the Court below: '^The greater number of persons 

** present at the vestry refused to make any rate, and proclaimed to all 

" others their refusal to do so, grounding their refusal on reasons which 

*^ showed that their determination was to refuse in any manner to 

'^ concur in enforcing by compulsory means the repair of the church, 

'^ and that thereupon a rate was made with the concurrence of all 

'^ present, except those who were determined not to make any rate 

" whatever." 

Now conceiving that the record in substance discloses this state of 
tilings, although I admit that a more formal course might have been 
pursued, I think the added form would have conduced nothing to the 
validity of the proceedings. I am not aware that at assemblies of the 
nature of a parish vestry, and constituted as parish vestries usually are, 
it has ever been held necessary that any precise form of proceeding 
should be pursued. It would be very mischievous if it should be so 
held. If the questions for decision are fairly and intelligibly stated; 
if every one present apd desirous of making a proposition has an oppor- 



Opiiiioiift ttmity. of doing so; if eyeiy one deeiimis of giving a vote lias an 

opportunity of doing so on every question proposed^ all has been done 

Ifr. Justice ^ these respects which is necessary. And this was amply done here* 
To what avails except by way of provocation, would it have been to 
repeat the original proposal of a 2s. rate to those who had abeady 
voted against it in voting against all rates ? How could it be necessary 
to call their attention to that precise amount who had already declared 
fhetnselves in a formal resolution '^ bound by the highest obligations 
^' of social justice and of religious principle to refuse to make a rate/' 
fb^ a farthing? Moreov^, it has always seemed to me that the vicar 
would have acted more cmrectly if he had not treated the illegal pro- 
position, which the majority voted for, as an amendment at all. He 
ought not to have put such a proposition to the meeting. It was nihil 
ad rem. It only disclosed that those who put it forward, and those 
who supported it, had come to the meeting determined not to take 
any part in discharging the duty for which alone they were brought 
together. Of course if there was no amendment moved, and that 
hSa&T a specific challenge to move one, or to make any proposition as 
to the amount of the rate, there was no necessity for again putting 
the original motion. On all these grounds it seems to me clear that 
the present record does not show the rate in qu^tion to be an invalid 
rate. 

' I pass then to the consideration of the second question, and, in an- 
swering this in the affirmative, I still adhere to the reasons on which 
we decided the case originally in the Court of Queen's Bench. Hie 
rule of law as applicable to corporators and electors, where they are 
assembled as such, with a duty cast on them to do some particular act 
or make some election, I do not understand to be in itself disputed, 
but it is denied that these cases are analogous to the present. It is 
'said that in those cases there is no alternative, nothing can be sub- 
stituted for that which the law requires, and that which the law requires 
must then and there be done ; but in this the vestry assembles to make 
a bye-law, and is a deliberative body ; even if it must repair the church 
it may choose the mode and the measure of repair. It is unnecessary 
to discuss whether the making a rate is the making a bye-law. I con- 
fess I still think, after full consideration of the high authorities by whom 
the term is used, and with the greatest respect for those who now adopt 
it, that it is not a y^ well chosen one, and does not very happily 
represent the things here signified by it. But of course I do not 
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qa^OQ ihat, generally speaking, in providing for the repairs of tlio ^^ JJS!^^Xo^ 
ehuroh. the yestry has a discretion to exercise, and is a deliberative 

Mr Jnstico 

body. Still, if in this case, and under the circumstances which existed, colbbijme^ 

ihey were bound to make a rate, and only a rate, the leading point on 

which the analogy rests is made out. And I think they were, so that 

if the rate when made was a bye-law, it differed in this respect from 

most other bye-laws, that it was one which the makers could not but 

make, unless they failed in the discharge of their duty, and must make 

in the terms proposed. The vestry was assembled under a monition to 

meet and make a rate ; but I will not rely on the circumstance of the 

monition : either its language or its binding nature. I will assume that 

the vestry had, met in consequence of an ordinary summons under ordi^ 

joary drcumstanoes. Three matters would then in succession have come 

before them ; the necessity for repair, the estimated expense, and the 

mode of providing it. Upon the first two they might have deliberated^ 

and if they had determined that no repairs were necessary, no datj 

would upon this ground have arisen under the third head ; or if they 

had rejected the estimate, admitting the necessity for some repairs, the 

duty under the third head would have been postponed until they had 

agreed on the estimate. But on this record no dispute appears as to 

;ihe necessity for the repairs, nor any objection to the amount of the 

estimate. The record sets out the minute of the proceedings, and the 

fidr intendment from it is to the contrary. I have a right^ therefore, 

to treat the vestry, one and all, as admitting these two points, or rather 

.«s having decided them in the affirmative; as saying, we find the 

church needs repairs, the expense of doing which has been .estimated at 

a reascmable sum. Having got thus far, it will not be disputed that 

they could not, without infraction of the law, refrise to find the neoes^ 

MKfy meant of doing the repairs eetimatedjbr, 

I state it on purpose thus generally. But what are the necessary 
means for doing repairs according to estimate, which means are not to be 
voluntarily contributed by one or more as they please, but whidi are to 
be rateably and compulsorily levied on all parties by law liable, the non« 
jpayment of which may be enforced by legal proceeding? Can they 
be anything but money? In all the arguments which this suit has 
occasioned, has any one case been cited, in which, I will not say, any 
other means have been decided to be available, but in which any other 
have even been contended for in argument? Would it be possible for 
any assessment so to apportion the c(mtribation of materials, skill, or 
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Opinions an expansive power, to which it owes more perhaps than to anything; 
else its high character and great utility ; a power which may in some 

Coikl«o1. ^^S^ ^ »*8 8«t-«ff "g*^* *•»« °'«''« enlarged range and scientific 
diTisions of the Roman law. 

On these grounds I feel little impressed by the argument drawn from 
interdict and excommunication. Thej may have been at one time the 
appropriate and sufficient remedies for the refusal to repair the fabric of 
the parish churchy but still that also which is now relied on by the 
Defendant in error may have been co-existent in power^ though not 
called into action^ because there was no necessity requiring it. 

. If this be a difficult supposition to make^ we have only our choice of 
difficulties. The PlaintiJBfs in error must contend, not only that there 
is no existing remedy to enforce an important, indisputable, and now 
undoubted legal obligation, — a proposition which the common law will 
not lightly admit, — ^but also that a large portion of the parishioners 
desirous of doing their duty toward the church may be, by the neglect 
and contumacy of their neighbours, deprived of the use of their church, 
of the administration of the sacraments, of the celebration of Divine 
services, and yet have no remedy whatever. This is neither an imaginary 
case nor an exaggerated statement. If there be novelty in the legal 
principle on which I stand, there is at least equal novelty to an English 
lawyer, attended with gross injustice, in the principle relied on by the 
Plaintiffs in error. 

The whole may be very shortly 'stated. The parishioners when they 
assembled in vestry were there not as individuals only, but clothed 
with a special character, having a prescribed duty and a definite purpose ; 
and on those accounts only, armed with special powers ; were they many 
or few, rich or poor, they might bind the whole parish by a resolution 
within the scope of their purpose and in discharge of their duty. The 
purpose and the duty were to provide pecuniary means, to be placed at 
the disposal of the churchwardens, for repairing the church, if, on con- 
sideration, they, the vestry, should find it needed repair. This they 
were to inquire into ; and they were to consider further the reasonable- 
ness of the amount which the churchwardens should all^e to be neces- 
sary for the repairs. When they had made these two inquiries, and 
were satisfied, they could not refuse to do the third and principal act 
without breaking the law, — divesting themselves of their powers, — 




muaiciitioii and interdict wore the approprinto and Buflicient r 
that these have either passed away or become inefficient, and tliat so, _ 
incidentally, there ia now no remedy. It is probable, and I dare say true, f.^^^^ 
that in the case of obstinate individuals or parishes these penalties may 
have been formerly imposed, or even that the throat of them may have 
sufficed to procure obedience to the law ; but I would observe that even 
then there would have been iiitolerablo injustice in depriving the minority 
of the parishioners of the enjoyment of all reUgions rites on account of 
the obstinacy or irreligion of the majority. It must not therefore be 
conceded that, even formerly, the minority mig;ht not have done by law 
what the minority has done now; tliat ia, taken the necessary steps for 
procuring; obedience to the law. But supposing this remedy never put 
in practice before the Reformation, because the necessity did not arise, 
and that no case eince the Refoi-matioa can bo found but that of Oaudem 
V. Stlby to show that it might be had recourse to {though in passing let 
me observe that that case, whether well or ill decided, is at least im- 
portant evidence to show that in point of fact rates made, as in that case 
the rate was undoubtedly made, were not wholly novel and unprece- 
dented), yet even these suppositions are no by means conclusive that the 
remedy has not existed or does not exist. There must have been factious 
and recusant corporators long before Lord Mansfield presided in the 
Court of Queen's Bench. In the earliest of the cases which catnc before 
him, and to which he applied the now established rule, all which is now 
urged might have been said as to its being unheard of and unprecedented, 
and without analogy to support it; it might have been said then with 
greater force than now, but he would certainly have disregarded such an 
argument. I believe I am well fonnSed in saying, that when you find 
a breach of the common law producing an injury to third persona, and 
there is a principle, resting on reason and justice, in harmony with the 
principles of that law, and conflicting with none of its established rules, 
n of which will ihmish a remedy, you may take it that the 
common law adopts that principle, and makes it a part of its own code. 
So it is unquestionably as a fact that a great part of the common law 
has been gradually buUt up, and you can find no other foundation for 
it. In every instance of such accretions, if I may so call them, there 
must have been a first decision, without any judicial precedent or 
statutory authority. On this principle, so guarded, it is really of the 
greatest practical im]mrtance to let no doubt or discredit be thrown. If 
you disparag'e it, you not only sap the foundation of much that ia now 
established on satisfactory grounds, but you deprive the common law of 
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Opinions unnecessary to do more now than to say that it appears to me that no 

^ ^^' rate is valid unless it be made with the concurrence of the majority of 

Mp. Baron those actually present, and that the unanimous concurrence of the 

Qiajority is just as necessary as the unanimous concurrence of all in a 

definite body where the law requires it. 

Mr. Baron done ; and I have now to state my opinion that the judgment of the 
JudSnenUn ^^^^ ^^ Queen's Bench is erroneous. 

the Exchequer • 

'' Although the case has, and not unnecessarily, been ai^ed at great 
length, the question lies in a narrow compass. It is, whether a rate 
made, under the circumstances stated in the declaration in prohibition, 
by the churchwardens and some of the inhabitants in vestry assembled is 
invalid. These circumstances are stated in the libel and declaration in 
prohibition ; and the simple question to which they ultimately give rise 
seems to me to be, whether a rate made by the majority of those of a 
vestry meeting duly assembled who are willing to do their duty, but 
against the will of the majority of those who were actually present, is 
valid. It appears that the parish church was in urgent want of 
r^air ; that the inhabitants in vestry assembled had refused to make a 
rate ; that, in order to provide for the repairs of the church, and for 
finding necessaries for the decent celebration of Divine service, and other 
legal expenses of churchwardens, a monition issued against them to take 
the proper steps for putting the church into repair, and providing those 
necessaries, by calling a vestry meeting on a particular day for the pur- 
pose of making a rate for those objects ; and against the parishioners to 
meet at that vestry and make a rate : that there was a meeting of the 
inhabitants on that day in vestry, when the monition was read } that 
733Z. was reasonably required for those purposes, which was not disputed 
nor denied : that the Defendants then proposed a rate of 2s. in the pound ; 
and that an amendment was proposed and carried, objecting to the prin- 
ciple of compulsory church-rates, and refusing to make a rate; that, 
immediately after that, and durmg the meeting, a question was asked, 
whether any other amendment was proposed, as to the amount of the 
rate j and that, no affirmative answer being obtained, nor any other pro- 
position made, the Defendants, the churchwardens, and others of the 
ratepayers and parishioners then present in vestry, did make a rate of 
28. in the pound, being a reasonable amount, for the purpose of i*aising 
the above sum. The libel states the rate to have been so made. And a 
question occurs whether there is a sufficient allegation that the rate was 
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made by all or the majority of those who were willing to do their duty Mr. Baron 
at the meetings supposing that the unwilling majority are to be considered judgment in 
as having been constructively absent or consentient. This objection was **^® Exchequer 
not pressed on the argument; it probably could not have been with 
flucceas^ as the general rule iS; that; after sentence, no prohibition ought 
to go unless the want of jurisdiction appear on the face of the proceed* 
ings; Cam. Dig. "Prohibition (D)." And I propose, therefore, now to 
asflome that the rate was made by all, or the majority, of those who were 
lirilling to do their duty, and to confine myself to the question whether 
the minority of the vestry, being all those persons who were willing to 
do their duty, or the majority of them, were competent, under the cir«* 
comstances stated, to make a rate. 

^I must say that I think they were not, although, at the time that 
I took a part in the discussion and decision of the case in Veley v« 
Burder (a), I participated in the doubt expressed by the late lamented 
Lord Chief Justice I^ndaly and concurred with him and the rest of the 
Judges in thinking that such a case as the present deserved consideratioui 
The argument at the bar of this Court, and subsequent consideration, 
have removed that doubt. 

''It is now perfectly settled that the repairs of the church (and the 
same may be said of the supply of necessaries for Divine worship) is a 
duty which the parishioners are bound by the common law of England 
to perform, not a voluntary act which they may decline at their dis-f 
eretion : that the law is absolutely imperative upon them ; and that, 
when the fabric of the church is out of repair, the parishioners met in 
▼estry have to consider, not whether they will repair or not, but how 
their obligation to repair may most conveniently be carried into effect. 
That is a matter which is to be regulated by the will of the majority, 
which will bind the rest, present or absent; just as, in the analogous 
cases of the obligation on the inhabitants of the parishes to repair roads, 
or on those of counties to repair bridges, before statutes were passed 
enforcing the performance of those duties, the right to make a regulation 
or bye-law for this purpose was a necessary incident by the common 
law; for otherwise, as Lord Chief Justice Tindal observes, the obligation 
could never have been carried into effect. There is no other mode by 
which it could be done : and I cannot help thinking that, in the judg- 

(a) 12 A. j* E. 265. 308. 
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Mr. Baron ment of the Queen's BeQch. in this case, an unnecessary scruple has been 
Judgment in introduced as to the use of the term *^ bye-law/' a term which is used by 
^** cSjSS"^ Lord Coke (b) with respect to a church-rate, and which is equally appli- 
cable to an order on the particular occasion, and limited to it, and to a 
prospective order generally applicable to all future cases; just as, in 
Parliament, there may be an Act relating only to a particular person and 
occasion, and neither general nor prospective. The order as to the mode 
of repairing, though applicable to the particular occasion, is as much a 
law, and obligatory as such, so far as relates to the individuals bound by 
it, ad if it had provided for other occasions. Whether thb obligation 
was originally personal, a religious duty which bound the conscience of 
each individual, as the learned Judge of the Consistory Court supposes (c), 
and was, therefore, on that account, originally subject to the exclusive 
jurisdiction of the spiritual court, is a matter we need not inquire into on 
the present occasion ; for, whether it was so or not, it is now unquestion- 
able that that Court alone can enforce it, except where the statute law 
has interfered, and expressly or by implication ^ven to the temporal 
courts the power to enforce the making and collection of a rate. Nor is 
it necessary on this occasion to inquire whether the obligation can be 
performed by any other reasonable means than making an equal pecu- 
niary rate ; though that is undoubtedly equitable and convenient, and so 
prevalent, that, practically speaking, it may be said to be the only mode, 
especially in large parishes. But I do not myself doubt that any other 
convenient and reasonable mode might be adopted : and indeed there are 
instances of such a course being pursued in respect of repairs and pro- 
viding for them otherwise than by rate, as in the case of Methold v. 
Wvme (d). I propose to leave this question undecided, and to assume 
that an equal pecuniary rate is the only lawful means of supplying the 
churchwardens with the means of causing the repairs to be made, which 
it is their duty to direct and superintend. 

^^ It is now perfectly established law, that the parishioners in vestry 
assembled can alone make an order for a pecuniary rate, and that neither 
the churchwardens, nor the ordinary, nor commisioners, nor any other, 
without the authority of the parishioners, can rate or tax them for the 
purpose. The rate, supposing a rate to be the only means by which 
the money can be raised, must, under ordinary circumstances, when all 

(b) Chamberlain of London's Case, {d) 1 Roll. Abr, d93, tit. Churchward 
5 Hep. 63 a, dens, (A.), pi. 3, 4. 

(c) Veley v. Gosling, 3 Curt. 292. 
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are willing to do their duty, be one to which the majority present Assent. Mr. Barm 

It cannot be the rate for which most votes are given ; it must be the act judgment in 

of the majority. If, in a vestry meeting of twelve, five vote for one sort **^® J**^^'**' 

of rate, four for another, and three for a third, the first rate would not 

be valid. No trace, I believe, can be found of a bye-law, or any order m 

of a deliberative or in some sense legislative body (which the parishioners 

in vestry assembled are), made more burgensium. The parishioners then 

ought to have assembled for the purpose of making a rate, and, being so 

assembled, ought to have made it ; and it may be considered that those 

were liable to ecclesiastical censures who disregarded their duty, especially 

as a monition issued, fixing the time and place, and pointing out the 

making of the rate as a duty to be performed. I presume it is not to be 

doubted but that the spiritual court would punish those who wholly 

abandoned their duty, and wilfully and without excuse refused to concur 

in making any rate, or adopting any means to cause the repairs to be 

made. 

" The conduct of the majority on this occasion aflFords ample evidence 
of the abandonment of the duty, such as I suppose would, against them, 
warrant the inflicting of such censures; and, if the entire refusal of any 
of the parishioners present to do their duty puts them on the footing 
of absentees, I am sure would justify me in treating as such those who 
put and concurred in the amendment. It clearly amounted to a refusal, 
not merely to make the rate proposed, but any rate, or in any way to 
contribute to the repairs or service of the church. But the real question 
in the case is, whether such an entire abandonment of their duty by one 
or more of the parishioners present at a vestry meeting, puts the person 
guilty of it in the predicament of an absent or assenting party. 

'^As the majority in this case were certainly present in fact, and 
certainly did dissent in feet from the proposed rate, as well as every 
other, I cannot treat them as being in law the very opposite, absent or 
personally present and consenting, unless I have some sufficient authority 
for so holding: that is, some decision, or dictay or analogy, clearly 
applicable to such a case. I admit the great convenience that would 
result from holding that, in this and in all cases, where the act to be 
done is to be that of the majority of any number of persons assembled to 
perform a duty, the act of the majority of those who were willing to 
obey the law should be sufficient, and that all who refused to concur 
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]dr. Baron should be deemed to be absent ; and the convenience of SQch a rule 
Parks's YfQjjii^ add to the weight of any authority produced in support of it. 
the Exchequer But the mere convenience of a rule is not of itself a sufficient reason for 
holding that it is the law. There would be no occasion for such a rule 
^ when the sanctions established by the law to secure the performance of 
the duty were sufficient for that purpose, as they unquestionably were in 
ancient times; and, if the rule did not then exist as a part of the law, it 
cannot become so by reason of these sanctions proving, firom the 
alteration of habits and opinions, or the difficulty of enforcing them, less 
effective, or even wholly inoperative. It is the province of the Legislature, 
not the Judges, to supply a remedy. Is there any authority for the 
position that the will of the majority of a deliberative or legislative 
assembly is legally expressed by the majority of those present wHo are 
willing to do their duty ? Certainly it is not the case where there is a 
body consisting of a certain number, the concurrence of all of whom is 
required. If some of a common jury were to decline to take a part in 
the decision, declaring that they thought such a mode of administering 
justice unreasonable, the verdict of less than twelve would not be valid. 
If the body is indefinite, and the concurrence of a majority required, is 
the rule different? There is no decided case to that effect. 

"The case of Gaudem v. Selby(e) is the only one of which I am 
aware that can be produced. That case has been much commented 
upon in the Ecclesiastical Court in this case, and that of Vdey v. 
. Burder{f). Two reports of it are in Mr. Johrison^s Braintree ca8e(g). 
I concur with the learned Judge of the Consistory Court (A) that the 
point which the Dean of the Arches, Sir W. WynnCy decided was that 
the churchwarden of his own authority has the power to make a rate 
after the refusal of the vestry to make one, and not that he could make 
it with the concurrence of a minority, being the majority of those who 
are willing to act. And this decision must now be considered as being 
clearly against law. The case, therefore, is no authority upon the point 
now under consideration; nor are there any dicta of Judges or text 
writers n favour of the position. 

"The only other authority mentioned, and that on which the principal 

(c) Nate [a) to Vdey v. Gosling, 3 (g) Pp. 103, 109, l^ {2d edit.) 
Curt. 272. See 1 Curt. 394. (fc) 3 Curt. 278. 

(/) 12 A. ^ JS. 233, 266. 
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telianca is placed, is tba SDalogy of a meeting of a corporate hodj, or Mr. Barou 
part of it to make an election, in whidi those who declined to vote, or judgment in 
vote for an uaquahfiod candidate, tire said virtmdiy to acquiesce in the '""p^^^'.""' 
election made by those who voted for a qualified candidate; Oldknom v. 
Wa.inrigh.t{i). But this in truth is not a correct legal description of 
the principle which renders such an election valid; it is only an illustra- 
tion of tbe efi'ect of such conduct in that particular case. In cases of 
election (unless the charter otherwise speciiy) the rule is that the qua- 
lified member, who has the most votes of the persona, be the number 
what it may, of the elocting body, and whether it constitute the majority 
of the meeting or not, is the person duly elected. To say that by voting 
for an unqualified person or for another, the voter acquiesces in the elec- 
tion of the officer actually elected, is, in truth, a mere figurative and 
superfluous expression, not a legal principle. But the making of a bye-law 
is a legislative function; and that only is law, winch the actual majority 
make such ; and the minority cannot make the law. The case, then, of 
a corporate meeting for election purposes is not analogous ; and no other 
can, I beheve, be brought forward. 

" The case of Rogers v. Davenant (j)) in which it is laid down as law 
that tlie majority who refiise a rate may be excommunicated, afibrds a 
very strong ai^ument that there was no power in the minority to make a 
valid rate. For, if there was, their refiisal was merely nugatory ; and 
why should it be punished at alt? I concur entirely in my brother 
Soy^^i observations on this head. 

"Had there indeed been any well-considered case in which it had 
been decided that, on a mandamus to a set of persons to do an act re- 
quired by law to be done by all, or by a majority, present at a meeting, a 
part in one case, or the minority in the other, could, on the refusal of the 
others or the majority, do it, so as to make it equally legal and binding 
as if made by the majority, I should have considered such an authority as 
affording a complete analogy ; and probably, considering the convenience 
of the principle, might hold myself warranted to act upon it; but I am 
not aware that there is any such case ; and it certainly would have been 
discovered by the industry of the judges or counsel, if there had been 
such a case. On the other hand, there ia a recent authority bearing on 
this question, though certainly not conclusive, but deserving of notice, ua 

; S. C. 2 Butt. 1017. (j) a Mad. 8; 1 Mod. 194. 
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Mr. Baron it shows an instance of persons actually present, who are considered as 
Judgment in ^^^ being oonstmctively absent. It is the case In re the Rate-payen of 
^^^^^ EyMham Parish Qt). The Watching and Lighting Act, 3 & 4 W. 4, 
c. 90, provides that, if a majority of ratepayers, consisting of two-thirds 
present at a meeting, determine that the provisions of the Act should be 
adopted, they should thenceforth be adopted. Thirty-seven met ; twenty 
voted for the adoption ; the remainder gave no votes. And the Court of 
Queen's Bench (consisting of Patteson and ErUj JJ.) held that the 
seventeen were present, and consequently, there was no majority con-« 
sisting of two-thirds of those persons present. Patteson^ J., distinguished 
the present case from that, by saying that in this there was no statute law 
which required a specific number to validate the act. But I cannot 
consider that distinction as satisfactory. Here the common law, which 
is as obligatory as the statute law, requires a majority of those present to 
concur 3 and, if the remainder who did not vote, but were corporally 
present, were present in that case, where a majority being two-thirds 
were required, it is impossible to say they were not present where a 
majority, though less than two-thirds, were required. There is, indeed, 
another distinction between the cases : that in this case a duty was im- 
posed on aU present to make some rate, or at all events some provision 
for the repairing the church, in that there was no duty to adopt the Act 
of Parliament; it was quite optional But I think this distinction 
makes no difPerence; for there was no duty in this case to vote for the 
particular rate proposed, though there was a duty to vote for some; and, 
if there had been, though the violation of the duty would render the party 
guilty of such violation subject to punishment, still it does not follow that 
the person so guilty could be considered as absent or consenting. 

"In the absence, therefore, of any authority or analogy satisfiictory to 
my mind, I feel myself compelled to say that no rate is valid unless it be 
made with the concurrence of the majority of those actually present ; and 
the unanimous concurrence of the majority is, in my opinion, just as 
necessary as the unanimous concurrence of all in a definite body where 
the law requires it. 

" I think, therefore, that the judgment ought to be reversed." 

(*) 18 Z. J,, N. S., Q. B., 210; S. C, 12 Q. B,, 398 (n). 
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12th August 1853. 



Lord Truro : — 

This case comes before the House upen a writ of error^ brought upon 
a judgment of the Exchequer Chamber, affirming a judgment of the Court 
of Queen's Bench upon demurrer to a declaration in prohibition. 

The question raised b j the demurrer was, whether the Court of Arches 
of London was exceeding its jurisdiction in proceeding to enforce the 
payment of a certain church-rate set forth in the libel. 

The libel was originally exhibited in the Gonsistorial and Episcopal 
Court of London^ by the churchwardens of the parish of Braintree, in the 
county of JEssex; and the libel prayed that the Plaintiff in prohibition 
might be condemned to pay a certain sum assessed upon him by an 
alleged church-rate, made by the vestry of that parish. The admission 
of the libel was opposed, on the ground that the alleged church-rate had 
not been made by a competent authority; that is, that it had not been 
made by a majority of the inhabitants of the parish, duly assembled in 
vestry, and that therefore the Court had no jurisdiction to enforce the 
payment. 

The Judge of the Consistorial Court held the rate to be invalid, and 
refused to admit the libel. 

Against that decision, the churchwardens appealed to the Court of 
Arches, and the Judge of that Court held the rate to be vaUd, and 
reversed the previous decision, and admitted the libel. 
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The Flaintif^ thereupon^ applied to the Court of Queen's Bench for a 
writ of prohibition ; and after discussion, the Plaintiff was directed to 
declare in prohibition, which he did, and the Defendant demurred to the 
declaration. 

After argument of the demurrer, the Court held the rate to be valid, 
and gave judgment for the Defendant. 

A writ of error was then brought in the Exchequer Chamber, and that 
Court affirmed the judgment, whereupon the Plaintiff brought his writ of 
error in Parliament, which is now standing for the judgment of this 
House. 

As the case may much depend upon the construction of the libel in 
r^ard to the person by whom the rate in question was made, it is 
essential that the contents and effect of the libel should be accurately 
presented to the attention of the House. 

The declaration in prohibition sets forth the libel, firom which it appears 
that a prohibition had been granted to stay proceedings in the Eccle- 
siastical Court, which had been adopted to enforce the payment of a 
church-rate, made by the churchwardens in 1841. That a monition, was 
afterwards issued, at the instance of the vicar, commanding the church- 
wardens to summon a vestry, and commanding the inhabitants, when 
assembled, to make a rate for the necessary repairs of the church. That 
a vestry was accordingly duly summoned, and held on the 15th JvJy 1841, 
for the purpose of making a church-rate. That at such vestry, the 
churchwardens produced surveys and estimates, showing the amount 
necessary to be raised by a rate, to repair the church, and provide for the 
celebration of public worship, and that the vicar having then taken the 
chair, the churchwardens proposed that a rate of 2«. in the pound should 
be made, whereupon an amendment was moved, and carried by a great 
majority, to the effect that, for certain irrelevant reasons, the vestry 
should refuse to make a rate. 

My Lords, the reasons referred to, which were assigned in the amend- 
ment so moved, were to this effect : ^^ That all compulsory payments for 
'' the support of the religious services of any sect, or people, appears to 
'* the majority of this vestry to be unsanctioned by any portion of the 
^^ New Testament Scriptures, and altogether opposed to, and subversive 
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" of the pure and spiritual chanicter of tlio religion of Christ." It then 
goea on to say, thnt it is unjuat for one religions sect to compel others, 
which (tis»pprove of its forms of wornliip, or system of church government, 
to contribute to its MUpfwrt. And it concludes, hy saying, " This vestry 
" feela bound, by the highest obligations of social jurtice and religious 
" principle, to refuse to make a rate, and does refuse accordingly." The 
libel then proceeds to state, that after such amendment was carried, and the 
rate refused, and no affirmative answer returned to the question whether 
there was any other proposition as to the amount of the rate, the church- 
wardens, and others of the ratepayers and parishioners then present, did, 
in obedience to the monition, rate and tax the inhabitants and parishioners 
liable to contribute to a church-rate, &c., the several sums of money 
mentioned in the rate, being an assessment of 2i. in the pound on the 
annual value of the rateable property ; and that a rate of 2s. in the pound 
was then produced, made and signed, by the vicar and churchwardens, 
and other of the parishioners and ratepayers there present. The libel 
then sets forth the Defendant's liabihty, assessment, and non-payment, 
and prays that he might be condemned to pay the sum assessed upon 
him, and the costs. The bbel then states, that tlie Proponent produced 
the rate in question, and deposited the same in the registry of the 
Court. 

The libel then contains the following passage : " That in part supply of 
" the proof of the premises in the libel pleaded, and to all other intents and 
" purposes in the law, the Proponent did eshibit, and to the libel annes, and 
" pray to be there rend and inserted and taken as part and parcel thereof 
" certain papers, and among them a certain writing, propounded to be a 
" true copy of the entry of the proceedings of the vestry of the 16th 
" Juli/ 1841, at which the rate in question was made, such proceedings 
" being entered in the vestry book by the acting vestry clerk, with tlie 
" privity and concurrence of the vicar, who was chairman. And such 
" paper writing, after setting forth the prior proceedings of the vestry, 
" contains the following statement in relation to the making of the rate : 
" Mr. Veley then proposed on behalf of himself and Mr. JosUn, address- 
" ing himself to those ratepayers who were wOling to obey the monition, 
" that a rate of 2». in the pound should be made by them, and a rate of 
" 2s. in the pound is produced and signed by the vicar, the two church- 
" wardens, and several ratepayers present Mr. S. Courtauld, as the 
" mover of the amendment, protested on his own behalf, and on be- 
" half of the meeting, against the irregulai'ity and impropriety of the 
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" churchwardens attempting to make a rate after it had been refused by 
" a large majority of the vestry, and protested also against the rate so 
" attempted to be made. B, Scale, vicar ; A. C. Veleyy Thomas Jaslin, 
" churchwardens ; Samuel Caurtauld, E. O. Craig , parishioners." Such 
are the material parts of the libel. 

The case was ably ai^ed at the bar, and after the argument your 
Lordships were pleased to put the following questions to the Judges who 
had attended during the argument : — 

First. Does the present record show the rate sought to be enforced to 
be an invalid rate 7 

Second. Does such rate appear to be a valid rate ? 

Third, Does prohibition lie against the enforcement of the said rate in 
the circumstances apparent on the record. 

In answer to your Lordships' questions four of the learned Judges, Mr. 
Justice Coleridge, Mr. Justice Maule, Mr. Baron Piatt, and Mr. Justice 
Wightman, have expressed their opinions to be that the libel set forth a 
a valid rate. 

Mr. Justice Talfourd expressed an opinion that the rate set forth did 
not appear to be an invalid rate, nor did it appear to be a valid rate ; and 
that the prohibition ought not to go, inasmuch as the application for it 
was made after sentence. 

Other five of the learned Judges, Mr. Justice Crompton, Mr. Baron 
Martin, Mr. Justice Hrle, Mr. Justice Williams, and Mr. Baron Parke, 
stated their opinions to be that the rate set forth in the libel appeared to 
be an invalid rate. 

Upon referring to the opinions which have been delivered by the re- 
spective Judges, it will be seen that the Judges are unanimously of 
opinion that a valid church-rate can only be made by an actual or con- 
structive majority of the parishioners in vestry assembled. Secondly, 
That if it appears upon the face of the libel that it was not so made, pro- 
hibition ought to be granted. Thirdly, The great majority of the Judges 
are of opinion that prohibition ought to be granted, unless it appears 
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affinnativcly tliat it was so made, but some of the Judges are of opinion 
that prohibition ought not to go unless it appears affirmatively not to 
have been so made, and those Judges found their opinion upon the as- 
sumption that sentence had been pronounced in the Court below, before 
the prohibition was moved for, and therefore, according to the rule which 
prevails in r^ard to prohibition moved after sentence, prohibition ought 
not to be granted unless the want of jurisdiction appears afiGirmativelj 
upon the face of the libel ; in other words, unless it appears to have been 
made by an incompetent authority. 

It is obvious, therefore, that it is necessary to ascertain what is the 
correct import of the libel in regard to the persons by whom the rate was 
made. The libel, after setting forth the proceedings of the vestry up to 
and including the carrying of the amendment by which the vestry refused 
to make a rate, proceeds in the following manner : ^^That the majority of 
'^ the vestry having reftised to ftimish the necessary ftmds, the church- 
'^ wardens and others of the ratepayers and parishioners then present in 
<< vestry did, in obedience to the monition, at the vestry, and while the 
^^ parishioners so continued, rate and tax the inhabitants and parishioners 
^^ liable to contribute for and towards, &c., the several sums of money men- 
'^ tioned in the rate, being a rate of 2s. in the pound on the annual value 
^' of, &C., and that accordingly a rate of 2s. in the pound was then and 
^^ there produced, made, and signed by the Ticar, churchwardens, and 
'^ others of the parishioners then present." The libel then sets out the 
rate deposited in Court. 

The rate commences with the following heading or title : ^^ We,' the 
^^ churchwardens and other parishioners of the parish of Braintree, whose 
^^ names are hereunto subscribed, do hereby, in pursuance of and in 
^' obedience to a monition, &c., rate and tax all and every the inhabitants 
^^ and parishioners of the parish of Braintree^ liable to contribute, <&c., 
^^ for and towards the necessary repairs of the church, and for and to- 
^^ wards providing, £c., the several sums of money hereinafter mentioned, 
^^ being a rate or assessment of 2s. in the pound, upon the annual value 
" of all rateable property occupied within the parish." Then follows the 
names of the parishioners rated, the property in respect of which they are 
rated, and the amount assessed upon them respectively ; and the rate 
purports to be signed at the foot by the vicar, churchwardens, and 
eighteen ratepayers. 
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It will hare been obeer?ed tliat the libd in the Defendant's case 
atateSy that the churdiwardens and others of the ratepayers present 
in vestrj rated and taxed the inhabitants, and accordingly signed the 
rate produced. 

The entry of the proceedings of the vestry, as likewise set forth in 
the Defendant's case, states, that Mr. Veley proposed on behalf of himself 
and Mr. Josluiy addressing himself to those ratepayers who were willing 
to obey the monition, that a rate of 2», in the pound should be made by 
them ; and that a rate of 2s. in the pound was produced and signed by 
the vicar, the two churchwardens, and several ratepayers present, the 
mover of the amendment protesting on behalf of the meeting against the 
rate so attempted to be made. 

Very different constnM^ons have been put upon these statements in 
the libel in regard to the persons by whom the rate was made. Q3ie 
Judge of the Consistory Court held the libel to import that the rate was 
made according to its title; that is, by the churchwardens and the 
eighteen parishioners who signed the rate. The Dean of the Arches 
construed the libel to mean that the rate had been made by the church-^ 
wardens. The majority ^ the Judges inferred that the rate had been 
made by the minority of those who acted against the amendment, or the 
minority of such minority. Mr. Justice Talfourd held, that the ISbA 
did not furnish the means of determining by whom the rate was made. 

The allegation in the libel that the rate was made and signed 
by the vicar, churchwardens, and others of the parishioners and rate- 
payers then present, is very generaL The entry of the proceedings is 
somewhat less general, as that states that the churchwarden, addressing 
himself to the ratepayers who were willing to obey the monition, pro- 
posed that the rate should be made by them, and that the rate was 
produced and signed by the vicar, the two churchwardens, and several 
ratepayers present. The rate itself is definite, as the heading or title to 
it states that the rate was made by the churchwardens mid eighteen 
parishioners who signed the rate. 

The rate itself, thus expressly declaring by whom it was made, would 
appear to be the best evidence upon the subject, that being expressly 
referred to in the libel and prayed to be accepted as the proof of the 
allegation in the libel. The construction of the Judges would seem to be 
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founded more upon the language of the allegation in the libel than upon 
the proof referred to. And it certainly is a strong construction when 
tlie rate, upon its face, states it to have been made by the churchwardens 
and eighteen parishioners who signed it, to hold that that imports the 
rate to have been made by the minority of the vestry. Neither does the 
entry of the proceedings seem very consistent with such construction, 
inasmuch as that states the rate to be made by the vicar, the two church- 
wardens, and several ratepayers present, and they not described as con- 
stituting the body of ratepayers willing to obey the monition. The 
entire absence of any statement importing that the negative of the pro- 
posed rate was put in any form or to any portion or section of the vestry, 
however composed, is material. 

The argument urged at the bar and adopted by some of the Judges in 
support of the construction, that the rate was made with the unanimous 
concurrence of the minority who voted against the amendment, has been 
mainly founded upon the assumption that all the details by which the 
amount of the rate would be regulated had been assented to by the 
•vestry, and that therefore the amount of the rate followed as of 
course, and that the only question the vestry had to consider was rate 
or no rate. 

The details by which the amount of the rate required would be 
governed were, the extent of the repair required by the church, the 
necessary cost of such repair, the number of persons who ought to be 
omitted from the rate by reason of poverty, the amount necessary to 
defray the expenses incident to public worship, and whether the 
required amount should be raised by one or more rates. 

The only statement contained in the libel as to these details is, that a 
survey and estimate respecting the repair required by the church and the 
necessary cost of the repair, and an estimate of the incidental expenses, 
was produced, and that a number of persons whose rates would amount 
to lOOOZ. were omitted from the rate by reasons of their poverty. But 
not a word is to be found importing that any of the documents were read, 
or that the contents were stated, or that they were the subject of atten- 
tion by the vestry or any one parishioner, or that a single sentence was 
uttered concerning them. 

From the single statement that these documents were produced, the 

H 
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nnanimous assent of this otherwise discordant vestry is assumed to 
details so open to questicm and difference of opinion^ and this assumption 
is the foundation for some of the most important arguments in support 
of the rate^ and the assumption is made without adverting^ in the slightest 
degree, to many circumstances which strongly repel the inference that the 
absence of objecition to those details, or remarks upon them, ought to be 
referred to an acquiescence in them by the entire vestry. 

Remembering that it appears upon the record that a rate was refused 
by the vestry in 1837, and remembering also the irritating and expensive 
litigation which had since prevailed in this parish respecting the power 
by which a church-rate can be made, it is obvious that the parishioners 
came to the vestry in anticipation of a severe conflict upon that question, 
and it does not appear that a word was said upon any other subject. 
That question appears to have been the exclusive and absorbing subject 
of attention. And yet the validity of the rate is supported upon the 
footing of its having been made by the whole minority, who voted ag-ainst 
the amendment, upon the ground of an assumed acquiescence in the 
details, which do not appear to have been the subject of attention or 
remark. 

It is quite apparent that the vestry was assembled with the express 
view of raising the question whether any portion of the vestry could, in 
opposition to the majority, make a valid church-rate. And, therefore, 
the admitted uncertainty of the libel relating to the manner of making 
the rate is remarkable, and can scarcely be referred to negligence or 
inadvertence. Nothing could have been more sim})le than a statement 
that the rate had been adopted by a vote of the minority who were 
willing to concur in making a rate if the fact had warranted so plain a 
statement, and the rate itself would, no doubt, have testified to its being 
made by the whole minority if such had been the fact. Whereas, as 
before stated, the memorandum upon the rate shows it to have been 
made by the eighteen parishioners who signed it at the time, and the 
churchwardens. 

The uncertainty in regard to the persons by whom the rate was made 
is to be much regretted, because, in the event of the judgment being 
afBrmed, it is calculated, in connection with the opinion of the Judges, to 
continue the parish involved in litigation. The construction upon which 
the Judges have founded their opinion of the validity of the rate being 
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that it was made by the minority or a majority of it, it follows, that in this 
event of the cause below proceeding, and the evidence establishing that 
the rate was not made according to the construction of the Judge of the 
Consistory Court or that of the Dean of the Arches, the opinion of the 
Judges will be an authority in favour of the Plaintiff's right to a pro- 
hibition against enforcing a rate so made. In my opinion the result of 
the evidence referred to in the libel shows that the rate was made accordr 
ing to the statement in the heading or title of the rate itself, — that is, by 
the vicar, the churchwardens, and eighteen parishioners who signed it, 
and that it never was put to the vote of any portion or selection of the 
vestry whatever, and that no opportunity whatever was offered to any one 
to express a negative of such a rate. 

Regard being had to the established rule of law, that no rate, tax, or 
pecuniary burden can be enforced unless the legal authority to make such 
rate, or impose such burden, is clearly shown, it may excite surprise that 
this admitted uncertainty of the authority by which the rate was made 
has not created more difficulty in affirming its validity. Supposing the 
libel does not show a rate made by the majority of the vestry, actual or 
constructive, according to the opinion of the great majority of the Judges, 
it is invalid, and the Court below ought to be prohibited from proceeding 
to enforce the payment. 

There are some preliminary points which seem to call for observatic»i 
before I submit the view I entertain upon the leading questions of the 
case. I would notice, first, that the Ecclesiastical Court is one which is 
bound to show jurisdiction upon the face of its proceedings, except 
that a party who shall have acquiesced in the jurisdiction, and been con- 
tent to rely for success upon the merits, is not allowed after an adverse 
decision upon the merits to move for prohibition, unless they show an 
absence of jurisdiction upon the face of the proceedings. 

In Bacoris Abridgment^ tit. " Courts," D., p. 892, it is said " That 
the Ecclesiastical Court is an inferior Court, subject to the control of 
the King's Temporal Courts when it exceeds its jurisdiction; and is 
bound and circumscribed by certain lawes and stated rules, to which in 
all their pleadings and judicial determinations they must square them- 
selves.** Again, D. 4, pi. 4, p. 896, it is said " Inferior Courts are 
bounded in their original creation to causes within such limited jurisdic- 
tion, hence it is necessary for them to set forth their authority, for as 

h2 
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hflth be^ clearly observed^ nothing shall be intended within the juris- 
diction of an inferior Court but what is expressly alleged to be so." 

In the notes to the case of Peacocke v. Bell (a), it is stated; with 
reference to this pointy that ^^ In actions in inferior Courts it is necessary 
that every part of that which is the gist and substance of the action 
should appear to be within their jurisdiction.'' 

Whether jurisdiction is shown upon the libel in this case depends upon 
the question whether the rate is shown to be a valid rate ; in other words, 
whether it appears to have been made by a majority of the vestry legally 
constituted. 

Fuither^ in consequence of the remarks of some of the Judges it is 
material to observe, that the authorities show that by the law and prao^- 
tice of the Ecclesiastical Courts everv libel or aUeofation must set forth 
not only averments but facts, which, if proved, will entitle the party to 
the rehef sought for. The libel in this case had been rejected by the 
experienced Judge of the Consistory Court, upon the ground that the 
Kbel showed that the rate had been made by the churchwardens and 
eighteen parishioners who signed, and not by the majority of the vestry, 
and that therefore it showed an invalid rate, of which the Court had no 
jurisdiction to enforce the payment. Upon appeal the Dean of the 
Arches reversed this decision, and admitted the libel to proof, upon the 
ground that the libel imported that the rate had been made by the 
churchwardens, and that under the circumstances which had occurred the 
churchwardens were legally competent to make a rate. 

The law is very clearly stated regarding what is requisite in the plead- 
ings in the Ecclesiastical Court by Sir John Nichol, in the case of 
Mont^ore v. Monte/lore (b), and is adopted and acted upon by Dr. 
Lushingtony in the case oiNeeld v. Neeld (c). 

The case of Montefhre v. Montefiore arose upon a question of the 
ftdmissibihty of the allegation propounding a will, and the learned Judge 
expressed himself to the following effect : ^^ The cause must proceed : 
'^ indeed should the Court admit the allegation in order to this being 
'^ proved, as it only assumes an allegation to be true for the purpose of 

(a) 1 Wm. Sound. 14, a,n, /. (&) 2 Addams, 354. (c) 4 Ho^. d68. 
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^ detenmning whether it be admissible, its final avail and efficacy in the 
^ cause obviously depending upon whether and to what extent the allega* 
^' tion is proved after being so admitted. In assuming, however, an alle* 
'^ gation to be true for the purpose of determining its admissibility, the 
^^ Court only assumes to be true those facts pleaded in it capable of satis- 
^ £EMStory proof, and not by any nteans all the several averments which 
^ may stand in the allegation, which in effect are mere inferences deduced 
<< somehow or other from those fstcts. The averments in a plea are to be 
^ taken for true so far only as the facts pleaded justify inference to the 
^ effect of those averments, which whether they do at all, and if so to 
^^ what extent, it is for the Court to determine. For instance, in this sort 
" of allegation ^ intention * on the testator's part to do so and so is always 
*^ averred, but such averment goes for nothing; only the Court can infer 
** that the testator's intention was as averred from the facts pleaded. So 
^^ where again, in a plea of this same description, the testator's capacity at 
^^ the time of doing the testamentary act is averred, as it always is, the 
^^ truth of that averment is only assumed by the Court even in deciding 
f^ upon the admissibility of the plea to what extent it thinks that the facts 
^ and circumstances •of the transaction as pleaded warrant an inference 
" that he was of capacity at such time, and so in other matters. The 
*^ Court, being of opinion that all the circimistances pleaded in the alle- 
■^ gation will not be sufficient if proved to sustain the paper propounded, 
^^ rejects the allegation." 

In Neeld v, Neeld the question also arose upon the admissibility of the 
Ubel. The object of the suit was to obtain a divorce for alleged cruelty ; 
and, in the judgment of Dr. Lushington, it is said '^ That the admissi- 
*^ bility of a libel depends upon the solution of the question, whether the 
^ fiwjts aa set forth, which are to be taken as true, could prove cruelty. 
'^ The only question is, whether the charges laid in the libel are sufficient 
^^ to justify me in eventually admitting it to proof. It has been said that 
^ the libel must be taken as true, and that to that principle I entirely 
" accede when rightly understood ; the principle, however, does not go the 
" length of supposing every syllable stated to be true. Averments dis- 
'^ tinctly pleaded as facts must be assumed to be proved, while averments 
^^ of an inferential and argumentative character are to be taken only as 
^^ true to the extent that the inferences themselves can be fairly drawn 
'^ from the circumstances pleaded as facts. I am bound to form my judg- 
^^ ment upon the libel and exhibits." In that case the libel was rejected. 
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In Close V. Close (a), the law is recognized that a libel which does not 
state a case which, if proved, will entitle the prosecutor to a sentence, 
ought not to be admitted. The books of authority, Ayliffe's Fa- 
rergon, Oughton^ and Consett, state the rule to the same effect. 

There is no doubt that if either of the Judges of the Ecclesiastical 
Court had considered the libel as so uncertain and general as it would 
seem to be from the variety of constructions that have been put upon its 
import, it would have been rejected upon that ground, the law of that 
Court requiring the facts to be stated with that degree of distinctness 
and certainty which will apprise the Defendant of the evidence intended 
to be given, in order that he may be in a condition to cross-examine th6 
witnesses, or to repel or contradict the evidence if untrue, and as the 
evidence in support of the libel is not disclosed until after the opportunity 
to cross-examine and to give evidence in opposition to it has passed, it 
is obvious that, except for the protection afforded by the rule of law 
referred to, a Defendant could be subjected to great surprise and bd 
without the notice necessary to enable him to defend himself. But each 
of the Ecclesiastical Judges held the libel to be ambiguous; that is, 
one holding it to import the rate to have been made by the parties who 
signed it, and the other that it was made by the churchwardens ; the 
Judges differing from both, one Judge being unable to collect any 
distinct meaning from it, and the others being uncertain whether it was 
made by the minority or a majority of such vestry. 

The third question put to the Judges, viz. ^^Does prohibition lie 
^^ against the enforcement of the said rate in the circumstances apparent 
" upon the record ?" seems to have referred to the point which had been 
raised, whether sentence has been pronounced in the Court below within 
the meaning of the rule which requires a Plaintiff in prohibition to 
establish an absence of jurisdiction apparent upon the face of thd 
proceedings. 

It is quite clear when attention is paid to the state of the proceedings 
in the Ecclesiastical Court, at the time the motion was made for the 
prohibition, that there is no foundation whatever for the assumption, 
that any sentence has been pronounced within the meaning of the rule 
referred to. 

(«) 3 Curteis, 185. 
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The monition issues at the instance of the party without the inter- 
vention of the Court; and after appearance it is the duty of the Proponent 
or Plaintiff to exhibit a libel, and to apply to the Court that it may be 
admitted or received, and until the libel is admitted, the Court has no 
cc^izance of the cause. It is competent to the Defendant to oppose 
the admission upon various grounds, and among them, that the libel 
does not state &cts, which, if proved, will entitle the Proponent to the 
sentence he prays, or that it states extraneous matter, or that the facts 
do not show a case within the jurisdiction of the Court. If the Judge 
admits the libel, the cause is then in Court, and the Defendant may 
either rely upon the Proponent failing to prove his case, or he may make 
an allegation by way of defence, and may give evidence on his own part. 
When the evidence is complete, the case is heard, and the Defendant 
upon the hearing may again contend that the Court has no jurisdiction 
either over the subject matter or over the person, or that the case is not 
brought within the jurisdiction, or that the evidence does not support 
the libel ; sentence is pronounced after hearing the advocates. 

Such being the course of proceeding in the present case, the Defendant 
below, the now Plaintiff, opposed the admission of the libel in the 
Consistory Court, upon the ground that the libel did not show a church- 
rate made by competent authority, and that the Court therefore had no 
jurisdiction to impose the payment. The Judge of that Court held the 
objection valid, and rejected the libel. That decision upon appeal to the 
Dean of the Arches was reversed and the libeL admitted, whereupon the 
Plaintiff moved for the prohibition. 

The admission of the libel decided nothing more than that the Court 
would entertain the suit, the Defendant being, as before stated, at full 
liberty to insist at the future hearing that the libel does not show a valid 
rate, or that the evidence does not prove the libel or any other conceiv- 
piAe defence. 

There are several sorts of decisions, orders, decrees, or sentences in the 
Ecclesiastical Court. The first class consists of interlocutory orders or 
decrees, upon incidental matters occurring in the progress of the cause 
before the hearing, but which decisions offer no bar to the cause pro- 
ceeding to hearing and definitive sentence. The second class of inter- 
locutory orders or decrees are those which have the force of definitive 
sentence, that is, they are decisions which determine the suit and put an 
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end to the canse^ and are therefore called orders or decrees, bearing the 
force of a definitive sentence, and are not subject to be reviewed at any 
Aiture hearing. The third class consists of definitive sentences or 
decrees pronounced at the hearing, by which the case is determined. 

Orders of the first class, if improper and objectionable, are denominated 
grievances, and may be objected to at the time they are made or at the 
hearing, but are not the subject of appeal until after definitive sentence. 
But after definitive sentence has been given against the grievance alone, 
or against the grievance and the sentence together, the party may ap- 
peal if the sentence is supposed to be objectionable. Orders of the second 
class, that is, bearing the force of definitive sentences, may be the subject 
of immediate appeal, inasmuch as further proceeding in the cause cannot 
take place during their existence. 

The admission of the libel by the Dean of the Arches in this case con- 
stituted what is denominated a grievance, a decree not having a force of 
a definitive sentence, and which, therefore, cannot be the subject of 
appeal until after definitive sentence shall be given, and which was no 
definitive sentence, as before stated, upon anything ; but that the cause 
should be entertained, and is liable to be reconsidered and reversed by 
the same Judge at the hearing, and is therefore clearly not a sentence 
within the rule, which confines a Plaintiff in prohibition to objections to 
the jurisdiction apparent upon the libel ^ while, at the same time, it must 
be remembered, that the PlaintifiPs case is, that the absence of jurisdic- 
tion is apparent upon the libel. 

As some of the Judges appear to have been much influenced by the 
consideration of the sentence having been pronounced below before the 
prohibition was moved, it may not be inexpedient to refer to authorities 
explaining, to the eflect before stated, the nature of the various sentences^ 
decrees, and orders in the Ecclesiastical Court. In Ayliffe^s Parergorij 
tit. " Of Sentences Definitive and Interlocutory," p. 468, it is thus stated : 
'^ A Sentence is a judicial declaration which puts an end to a suit ac- 
^^ cording to the nature of the thing in dispute." Page 487, ^^ An In- 
" terlocutory is a sentence, a declaration of the Judge, pronounced betwixt 
^^ the beginning and end of a cause, touching some incident or emergent 
^^ matter in the proceedings. A Definitive Sentence differs from an In- 
^^ terlocutory, for that the principal matter in question, and which is 
^^ principally deduced in judgment, is determined by a definitive sen- 
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^' tonoe. But an interlocntory does not concern the principal matter, 
^' but only determines some exception or other which arises in the pro- 
'' ceedings, and by this an end is not put to the principal matter in con- 
^ troversy, for it is not called a sentence without a final condemnation. 
** It differs from an interlocutory, because a person condemned by a defi- 
^ nitive sentence may appeal from such sentence ; and the appeal alone 
^* without the inhibition of the superior Judge suspends the force and eze- 
** cution of the sentence. But, according to the civil law, it cannot be 
** appealed from an interlocutory, unless the grievance be of such a nature 
** that it cannot be redressed by a definitive sentence, and if it be ap- 
^^ pealed, the execution of it is not suspended without an inhibition. It 
^' differs from an interlocutory, because, by the word sentence, simply 
'^ used in a statute or other matter of law, a definitive sentence is always 
^' intended, and not an interlocutory ; because a definitive sentence cannot 
*^ be reversed by the same Judge, but an interlocutory may be reversed at 
*^ any time by the same Judge before a definitive sentence be pronounced ; 
^* and in respect thereof it never passes in rem adjudicatam, the Judge 
*^ having not as yet discharged himself of his, because the Judge who 
'' has pronounced an unjust interlocutory, as by not admitting what 
'^ ought to be admitted, or by admitting what ought not to be admitted, 
^^ (fee, may even at the foot of a sentence consider thereof, and revoke 
^ the same by correcting what he has done amiss. It differs from an 
^' interlocutory, because a definitive sentence may, in the course of aa 
*^ appeal, be justified from the same, and form new acts. A definitive 
'' sentence is not valid unles£( it be pronounced and given in writing ; but 
'* an interlocutory may be pronounced without writing, though it ought 
" afterwards to be reduced into writing, that it may appear from the 
*^ acts of Court." Other distinctions are pointed out. 

Again, in Ayliffe, p. 71, tit. " Of Appeals, their Effects and Incidents 
" belonging to them," it is stated, " An appeal from a definitive sen- 
*^ tence is defined to be a judicial right whereby the former sentence for 
" a while extinguished, and the cognizance of the cause devolved to the 
^' superior Judge, called a Judge ad quern. But this definition, in my 
*^ opinion, does not well explain it. Wherefore, I shall define a plea to 
*^ be provocation from the inferior to a superior Judge, whereby the 
'^ jurisdiction of the inferior Judge is for a while suspended." In p. 74, 
par. 4, he says, " A judicial appeal is sometimes made before a sentence 
^' is pronounced, and sometimes after. If it be made before a sentence 
" it is either made from a grievance or an interlocutory decree ; and if it 
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** he appeal from a grievance^ it is either appeal from a commination 
" of a Judge^ or else from some nullity or ambiguity in the proceedings 
'* which cannot be repaired by a sentence." In p. 76, par. 3, he says, 
'^ When a law or statute takes away an appeal from a sentence, it is 
^^ only meant from a definitive, and not from an interlocutory sentence, 
'^ because an appeal from a sentence is only meant for a definitive 
'^ sentence." 

In OtbghtofCs Or do Judicioruniy vol. 1, tit. 276, two sorts of appeals are 
described from a definitive sentence, or from an interlocutory decree, 
having the force of a sentence. And tit. S78 includes the admission or 
rejection of material matter among the grounds of appeal. 

In Clerks 8 Praxis of the Admiralty (of which the proceedings are 
analogous in many respects to the proceedings in the Consistory Court), 
tit. 63, ^^ Of an Appeal from the Definitive Sentence," it is said, " It is 
'' lawful for either party to appeal from the definitive sentence, or inter- 
" locutory decree having the effect of a definitive sentence." And he 
refers for the manner and form of interposing these appeals to the titles 
relating to appeals in ecclesiastical causes. In tit. 54, he says, ^' That 
'**it is not lawful to appeal from grievances or an interlocutory decree 
*^ not having the effect of a definitive sentence," and states as a reason 
why such appeals are not allowed, ^^ because relief may be had by an 
'^ appeal from the definitive sentence." Tit. 55 describes what shall be 
deemed an irreparable grievance or interlocutory decree, fi*om which an 
appeal may be had, and after giving instances in which the decree had 
the effect of concluding the matter adjudicated, says, ^^ This is called a 
'* gravamen irreparabile^ and an interlocutory decree having the force of a 
^' definitive sentence : nor can you hope for any other sentence in that 
" decree," and refers to Oughtoriy tit. 123, for a definition of what should 
be deemed an interlocutory decree having the force of a definitive sentence. 

It also appears that a Defendant can, before contestation, object that 
the Court is incompetent, or that the Court has no jurisdiction. OtLghton, 
tit. 223, 224. 

This objection is made after appearance, and such is the objection made 
by the now Plaintiff in the Court below. 

Consetfa Practice will be found consistent with the authorities I have 
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Stated. In part 3, chap. 6, sect. 1, par. 2, p. 161, tit "Of Sentences in 
" those Plenary Causes." In part 5, chap. 3, sect. 1, par. 1, p. 267, tit. 
'* The manner of appealing and prosecuting Appeals from Grievances.' 
In part 6, chap. 2, sect. 1, p. 229, tit. " The manner of proceeding in 
" Causes of Appeal from a Sentence." In p. 400, " Discourse, showmg 
^ the order and structure of a Libel." 

The authorities I have mentioned are decisive to show that the order 
admitting the libel is no decision or definitive sentence of any matter in 
dispute, as every point in contest is open to litigation at the hearing. 

The effect of showing that no sentence has been pronounced restrictive 
of the Plaintififs right to prohibition therefore is to raise the question, 
whether the jurisdiction of the Court to enforce the payment of the rate is 
shown affirmatively upon the libel ; that is. Does the libel show a rate 
made by a majority, in any legal sense, of the vestry ? 

In reference to this question it appears from the opinions which have 
been delivered by the learned Judges, that considerable differences have 
prevailed among them as to the effect of the amendment voted by the 
majority of the vestry. 

The statement upon that subject is, that after the churchwarden pro- 
posed that a rate of 2s, in the pound should be made an amendment was 
moved, stating certain reasons why a church-rate should not be made, 
and concluded with these words : " This vestry feels bound by the highest 
^^ obligations of social justice and of religious principle to refuse to make 
" a rate, and does refuse accordingly." 

Those who deny the validity of the rate insist that the amendment 
was in effect a direct negative of the proposal to make the rate, although 
the terms of it also negatived any rate whatever. Those who argue in 
favour of the validity of the rate contend that the amendment was merely 
an idle declaration against chm'ch-rates generally, but did not import a 
negative of the 2*. rate proposed; and therefore, they say that the 
original proposition never having been negatived by the majority it 
became competent to the minority to adopt it in the manner stated in the 
libel, without the question of its adoption being put to the vote. 

The effect of the amendment has thus been considered material and 
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open to doubt. But it does not appear to me to be either doubtfiil or 
material; as I conceive the question to be, whether the rate is to be con- 
isidered in law as having been made by the majority of the actual or 
constructive vestry. But if the question be material I think that the 
lonendment was intended to express that those who voted for it refused 
to make the proposed rate of 28. in the pound, or any other rate ; and I 
also think it is clear from the statement in the libel that it was under- 
stood in that sense by the vestry generally. 

In relation to many collateral objections which have been urged 
against the rate, several of the Judges who held the rate to be valid have 
observed that the proceedings of a vestry cannot be invalidated by the 
pon-observance of any of those forms which regulate the proceedings of 
other assemblies, and that it is sufficient to render the vestry proceedings 
legal and binding, if the parties assembled understand what is intended 
to be done, and assent to it. 

Adopting and applying these remarks to the terms of the original pro- 
position, and of the amendment, and to a detail of the manner in which 
the rate was made, I think no doubt can remain that the amendment 
was understood by the vestry to have been as well a refusal to make the 
Qs. rate as a refusal of any other rate. The original proposal was that a 
2s. rate be made — the amendment was that, for the reasons stated, 
*^ The vestry feels bound to reAise to make a rate, and does refuse 
'^ accordingly." 

The subsequent course of proceedings seems to me to manifest that 
this understanding of the vestry was that the majority had by the 
amendment negatived the 2s, rate proposed. The resolution refusing a 
rate, although denominated an amendment, was in effect a direct negative 
of the original proposition preceded by irrelevant reasoning. Supposing 
the original proposition had been put by the chairman, and the majority 
had voted a simple negative, no doubt could have been entertained of the 
effect ; and after a proposal to make a 2s. rate an amendment concluding 
with a vote that the vestry ^^ do refuse to make a rate " seems to me to 
be open to no ambiguity as to its effect. 

It appears that the churchwardens and some other of the parishioners 
had determined that the majority who had voted for the amendment 
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flihonld be treated aa having withdrawn frotn all further interferencis in 
making a rate^ because if it had not been understood that the 2s. rate 
had been negatived^ I think the proposal that such a rate should be made 
would have been put by the chairman to the minority. But instead of 
that course being taken, the churchwarden addressed his proposal 
to those only who were willing to concur, not in a rate generally) 
but in a &. rate; and his invitation resulted in eighteen parishioneni 
signing the 2$. rate, it being, for anything that appears, quite uncertain 
whether the minority was unanimous in favour of a 28. rate, and no 
opportunity was offered to any one to vote against it. It seems to me^ 
therefore, that the 2s» rate was adopted upon the understanding that 
such rate had been refused by the majority of the vestry. 

In proceeding to consider the main question whether the refusal of 
the majority of the vestry to make a church-rate, when legally bound 
to do so, gave authority to the minority to make a rate to the exclusioi^ 
of the majority from interfering in the matter, I cannot but observe 
that, notwithstanding the parties have expressed their desire that such 
question should be decided, yet numerous points have been raised by 
both sides, many of which if valid would preclude the necessity of any 
such decision. 

In regard to that question, however, there is no ambiguity as to the 
&ct that the rate was not made by an actual majority of the vestry; 
but it was made in direct opposition to the vote of the majority, and 
adopting, in support of the rate, the most favourable construction of 
which the libel will admit, the facts may be stated to be that a church^ 
rate was required to put the church in a necessary state of repair, and 
to pay the expenses incidental to public worship; that at a vestry, duly 
assembled, upon illegal and unfounded grounds, the majority of attend- 
ing parishioners refused to make a rate, that the rate in question was 
made by some of the inhabitants assembled in opposition to such refusal 
by the majority. 

It is satisfactory that some of the points most material to the decision 
are not in controversy. It is admitted that the parishioners of every 
parish are under an imperative legal obligation to provide for th^ 
necessary repair of the church, and to the expenses incidental to public 
worship. It is admitted that the only authority by which a valid 
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church-rate can he made^ is the legal majority of the parishioners duly 
assembled in vestry. And it is admitted that the rate in question was 
not made with the consent of the actual majority of the vestry. 

But in support of the rate it is said that although it was not made 
hy an actual majority of such a vestry, it is nevertheless valid as having 
been made by a constructive leg^ majority of such a vestry. The 
course of reasoning by which the minority is said to have become a 
constructive legal majority of the vestry, is by insisting that the vestry 
being assembled under a l^al obligation to make a church-rate, when 
the majority refused to make a rate, they virtually disclaimed and with- 
drew from interference in the only duty and business of the vestry, 
whereby the vestry became constituted of the minority only, who were 
willing to make a rate, and that the subsequent interference of the 
majority by protesting against a rate being made, was equally illegal 
and unavailing. 

The general proposition that no pecuniary charge or burden can be 
imposed, but upon clear and distinct authority is not controverted. 
But the present rate is said to be sustainable upon a principal analogous 
to that upon which votes given at elections to disqualified candidates 
are held to be unavailing, or as it is called thrown away, and which 
principle it is said requires that the votes of the majority refusing to 
jnake a rate should be held to be altogether nugatory. 

There is no doubt that the rule or principle referred to has been acted 
.upon in elections, but no text book or authority has been mentioned 
in which it has been recognized as a general principle, or has been 
adopted in other than in election cases, still less in cases connected with 
.the imposition of pecuniary burdens, or as creating an exception to the 
admitted rule of law that a valid church-rate can alone be made by a 
imajority of the vestry. 

The history of church-rates and the law which has hitherto been 
recognized as applying to them may require a remark. Therefore nume- 
rous instances have occurred of vestries refusing to do their duty by 
making a requisite church-rate, and during that time many learned 
Judges have filled the Courts of Law and the Ecclesiastical Courts. 
And the study of the Ecclesiastical Law was formerly more generally 
pursued than in modem times, and many of the higher clergy were 
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funiliar in it, but no exception to the general proposition of the power 
to make a church-rate being in the majority of the vestry has ever 
been suggested, nor any mode by which the illegal refusal of a vestry 
to do its duty could be countervailed. The evil was considered irre- 
mediable except by coercion of the contumacious parishioners, and the 
means of coercion which were resorted to was excommuiiication or in- 
terdict, a proceeding which involved those willing to make a rate, alike 
with the unwilling, in the common punishment. But, although no 
rate might be made, the injustice was alleviated by those who professed 
their williDgness to concur in making a rate being absolved, which it 
is not probable would have been done, but upon the assumption of the 
inability of the absolved, of their own power in vestry, to make the 
required rate. 

When the lengthened period during which this state of things con- 
tinued is considered, while the absence of any power to make a valid 
church-rate in opposition to a contumacious majority was deeply la- 
mented, a strong presumption arises agxiinst the vaHdity of the remedy 
supposed to be recently discovered, but which discovery or invention is 
not recommended by the artificial presumption contrary to truth and 
&ct upon which it rests. 

The application of the principle seems to require that while the law 
is admitted to be, that a rate can only be made by a vote of the ma- 
jority of the vestry, yet if such majority shall contrary to their duty 
vote against making a rate, the law presumes from such vote, that the 
majority withdrew from all interference in the matter of making a 
church-rate, and became virtually absent from the vestry, and disen- 
titles them to any opportunity of voting upon any rate of whatever 
amount the minority may propose to adopt; the simple effect being 
to transfer a power of taxation hitherto held to be by law given only 
to a majority, to the minority : and this effect is said to be wan'anted 
and supported by analogy. 

The distinction must never be overlooked between persons upon whom 
the law has bestowed power and authority declining to interfere in rela- 
tion to the subject matter to which the power and authority applies, and 
those who insist upon acting in relation to it, and who object to the 
power and authority exercised adversely to or without them; if the 
majority of the parishioners in vestry refuse to vote or int^ere upon the 
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question whether a church-rate shall be made^ and quiescently leave l^e 
whole matter to be managed by the other assembled parishioners, there 
can be no doubt that the quiescent majority would be bound by a rate 
made by the minority. But in this case the actual interference of the 
majority throughout was recc^ized by the vestry, as well by the amend- 
ment being pi^t to the vote, as also by the protest against the attempt to 
make a rate against their dissent being entered as part of the proceedings 
of the vestry. And to presume absence and non-interference is to pre- 
sume against the recorded &ctR, 

It is not unimportant that the argument in favour of the rate not only 
bestows the power of making a rate, but also the power of r^ulating 
and deciding upon the amount of it, which involves many points of dis- 
cretion, in which absent persons were interested. 

If the law which has hitherto prevailed is discovered to be founded in 
error, and the correct rule of law is that if the majority of the vestry 
refuse to make a required rate, the power to make such rate devolves 
upon the minority, it seems to me that the law ought to be so declared 
in plain terms. But I think the law ought not to be altered upon the 
authority of remote and analogous circuitous reasoning, and tortuous 
presumptions and constructions, regarding the acts and intentions of 
men, contrary to palpable fact and truth. 

While it is said that the rate is valid upon a principle analogous to 
that adopted in election cases, the principle relied upon has never beai 
distinctly enunciated, and I have not been able to discern any prin- 
-ciplfr in these cases which seems to me to be applicable either directly or 
by analogy to the present case. 

It is admitted that it is essential to the validity of a church-rate, that 
it should be valid by a majority of the vestry; and it cannot be contended 
that the rate in question had the sanction of the majority, or was ever 
put to the vote. The most that is said is that the amendment was not a 
negative of the rate, and the justification of the omission to put the rate 
to the vote is, that it is said it would have been an idle and useless cere- 
mony to have done so, as the vote for the amendment, although not in 
itself involving a negative of the proposed rate, yet demonstrated that 
' the majority who voted for the amendment would also vote against the 
proposed rate. But I cannot admit that tjie rate can have any greater 



113 

degree of validity than would have attached to it if it had been put to the 
vote and been negatived by the majority, as it is assumed would have 
been the event And there seems to be still greater difficulty in main- 
taining the validity of a rate which was shown to be distinctly negatived 
by a majority of the vestry. I doubt if the effect of an anticipated nega- 
tive can be evaded by omitting altogether to put a rate to the vote. 
Suppose after the amendment had been carried the vestry had adjourned 
for half an hour, more or less, the parishioners all remaining in the 
vestry, could the minority at an adjourned vestry have adopted a rate in 
a manner to preclude any voting upon it ? 

Considering that by law an affirmative vote of the majority of the 
vestry is essential to the validity of a church-rate, it seems to be an 
extraordinary position that a negative vote given by the majority, con- 
trary to the legal duty of the voters, is not only unavailing, but that it 
also destroys the voting capacity of the majority upon any other question. 
The question upon the amendment was whether the vestry should refuse 
to make any rate, which was carried in the affirmative. Those who 
supported the rate say that the question remained unaffected by such 
vote, whether a 28, rate should be made, and yet it is contended that by 
voting for the amendment the majority, and with them the absent 
parishioners, lost altogether the right of having the &. rate put to the 
vote. 

The entry of the proceedings prove that the vestry acted at the outset 
according to the usual form, under a chairman, and deciding propositions 
by vote ; but without any question being put in regard to the departing 
from that course, authority was assumed to make the rate in a different 
manner, that is, not through the agency of the chairman, nor by putting 
it to the vote. The object intended to be gained by not putting the 2«. 
rate to the vote, was obviously that the majority might not have an 
opportunity to vote against it, which I think could not lawfully be done, 
and that the validity of the rate ought to be determined either as having 
been negatived by the amendment (which I think it was), or as not 
having been put to the vote, and invalid for that reason. 

Many cases may be imagined by which the soundness of the principle 
contended for may be tested. Suppose a commission of Oyer and 
Terminer, with a power of executing it, given to a majority of the com- 
missioners duly assembled, and that the commissioners being assembled, 

I 
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the majority of those present should assume authority to control the 
proceedings^ but for bad reason, or no reason, and contrary to thdr legal 
duty, should protest against the eommission being executed. In such a 
case very few lawyers, who might compose the minority, would, in 
defiance of a protest by the majority, proceed to trial, judgment, and 
execution under it. And it would not be an easy task to maintain the 
validity of a judgment pronounced by the minority under such oi«5um- 
Btances, the record disclosing the facts. 

The case supposed arrests the attention from its importance, but the 
argument is the same whether applied to important trials or trifling 
trials, whetiier for capital oflences or for trifling misdemeanor, or, as it 
qaeems to me, to the making of a church-rate. 

If the principle cont^ided for be general and sound, considerilag 
die great importance and extensiye application, it is extraordinary that 
it should nowhere be recognized, except as it is said in eleodon cases. 
I cannot think that its recc^ition, as a general principle, should be first 
found in a case relating to the imposition of a pecuniary burden. The 
80-called " principle " seems to me not more sound yet more dangerous 
than some of those lehich have heretofore been adopted to warrant the 
imposition of pecuniary burdens, and which in tlieir consequences have 
not left a reasonable motive for imitation; but have on the contrary led 
to most distinct declarations of the law to the effect that such burdens 
^cannot be supported but upon the clearest authority. The application 
'of this novel doctrine to a case like the preseit, is only calculated to 
|»roduee perpetual conflict and litigation, as, if ihe majority of a Testry 
iKFeee determined to defy the law or to evade it, means will be found to 
<aooomplish the purpose by voting illusory rates, or by confining their 
^ote to f simple negative of every rate prc^osed, or by other means. 

In large bodies, whether acting politioBlfy4>r judidaliy, the reasons 
"of a ma|ority for voting against the adoption of proposed measures laay 
tofiten be impugned .and hdd by the minority to be irrelevant or otherwise 

invalid, and made the pretence on their /part for assuming the character 

and power of a majority. 

It'lms been properiy asked. May a minority of die House of demmons 
•deot a speaker in opposition to the majority ? Mi^ the minority of €he 
House <^ Gomioensoieet and grant.sup)^s against the disseit'of iJie 
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mAjoritj ? May the mincnity of the House of Lords proceed to judgment 
upon an impeachment or any other judicial proceeding against the 
dissent of the majority, upon the alleged ground that the dissent of the 
•majority to pronounce judgment is founded upon insufficient or illegal 
grounds. In like manner and circumstances may the minority of justices 
in session act in opposition to the dissent of the majority. 

I 'ftm not aware of any authority for the position that where the law 
gives a power to a definite number or a definite proportion of an 
indefinite numbly the refusal of the majority to concur in the proposed 
exercise of the power is of the less legal effect as a negatiTe, because such 
fefiisal may be illegal and may even subject the party to punishment. 

The principle contended for is sd novel, so extremely important, and 
may be of such extensive application, that the authorities which are 
supposed to establish or recognize it require to be carefully examined. 
These authorities are limited to certain election cases ; I cannot discover 
the connection or analogy between the rules which govern corporate 
Sections and the law which gives the power to impose pecuniary burdens. 
To support the imposition of a pecuniary burden by the application, by 
analogy, of such rules to matters of taxation, . does not seem to be con- 
sistent with the admitted law, that taxation can only be enforced upon 
clear and undoubted authority. It may be observed also, that the law 
regarding elections stands much less upon principle and more upon 
absolute rules, originating in that peculiar branch, and for the most part 
never yet applied to any other branch of the law, than is the case in 
most other d^artments of it. 

Four cases have been cited and relied upon, as establishing or re- 
cogni^g the principle, which it is said supports the validity of the rate. 
Two pf the cases cited were decided during the time when Lord Mansr 
JUld presided in the Court of King's Bench, one during the time wheia 
Lord <3hief Justice Lee presided ] and the fourth case, during the tim^ 
when Lord UUenborottgh presided, in which last case the judgmei:^ 
was affirmed in the House of Lords. The cases referred to are Taylor v. 
Mayor of Bathj reported in 3 Luders' Election Cases, 824, and cited 
in The King v. Hawkins. The two cases decided in the time of Lord 
Mansfield are Oldknow v. Wainwright (a), and The King v. Monday ; 
and the case in Lord EllenborougKs time was The King v. Hawkins, 

(fl) 2 Burr. 1017. 

I 2 
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I will state first the simple facts of the cases relied upon, and then 
consider their authority and application to this case. 

The case of Taylor v. The Mayor of Bath (6), and correctly stated in 
the King v. Parry (c), related to the election of Common Councilmen 
for the Corporation of Bath, The elective body was the major part of 
the mayor, the recorder, the aldermen, and common councilmen. A 
meeting of twenty-seven electors was held ; three candidates were pro- 
posed, Taylor, Bigg, and Kingston, Bigg was not qualified, and notice 
was given of his disqualification before the election ; Bigg polled fourteen 
votes ; Taylor thirteen, and Kingston one. The question turned upon 
Taylor^ s election ; upon a motion by Taylor for a mandamus^ the Court 
held Taylor duly elected, on the ground that the votes for Bigg after 
notice of his disqualification were thrown away, and did not operate as a 
negative against Taylor, 

The case of The King y. Hawhins{d) was decided upon the same 
point precisely, so far as it has any relation to this case, and upon the 
authority of Taylor v. Mayor of Bath. These two cases are cited as 
decisive authorities, to the eflfect that where votes are given after notice 
to a disqualified candidate, the election must be decided as if no such 
votes had been given. 

The case of Oldknorv v. Wainroright (e) is reported in association with 
The King v. Foxcroft. The case came before the Court upon a special 
verdict in a feigned issue, which had been directed to try the validity of 
the election of one Seagrave to the office of Town Clerk of Ifottingham, 
and the special verdict found among other facts not relevant to this case, 
that at a meeting of twenty-one corporators, Seagrave was the only 
candidate put in nomination for the office ; that nine of the corporators 
only voted, and they all voted for Seagrave; that after the election had 
b^un and after votes had been polled for Seagrave, eleven of the 
corporators protested against the election, proceeding upon the ground 
that the office was full by Foxcroft, that the protest was disregarded, 
and the Mayor declared Seagrave duly elected, and he was sworn in and 
was held to be well elected, it having appeared that Foxcroft was not 
well elected. 



Lord Mansfield in giving judgment said, " That the electors who pro- 

h) 3 Lttders, 324. (^) 10 East, 211, and 2 Bwc, 124. 

c) 14 East, 669, note. \e) 2 Burroughs, 1017. 
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'* tested bad no right to stop in the middle of an election ; that there was 
** no question of adjournment; that the protesting electors had no way to 
** stop the election, when once entered upon, but bj voting for some other 
^' person than Seagrave, or at least, against him ) whereas they had only 
'' protested against an election." And Lord Mansfield also said, 
'^ Whenever electors are present and do not vote at all as they had done 
'' there, they virtually acquiesced in the election made by those who 
" did vote." 

» 

The case of the King v. Monday {f) was also decided by Lord Mam- 
field. That related to the election of seven aldermen for the borough of 
Portsmouth, The electors were the majority of the mayor, aldermen, 
and burgesses. The mayor and four aldermen assembled. Three alder- 
men protested against the meeting, but the mayor and one alderman 
persisted in going to the election, and proposed seven candidates and 
voted for them ; notwithstanding the protest, the three aldermen voted 
ag^ainst them, and then proposed seven other candidates, six of whom 
were objected to as disqualified. The Defendant was one of the seven 
proposed by the mayor and one alderman, and the question was as to the 
validity of his election. 

Lord Mansfield said that the difference between parliamentary elections * 
and corporate elections must not be confounded ; that in parliamentary 
elections there was no mode of defeating one candidate but by voting for 
another, but that in corporations it was a different thing; and that, as the 
seven candidates had been proposed in one list, the question was whether 
the seven should be elected, and the only answer to be given was " Yes," 
or " No." And upon that question there had been a majority ag-ainst 
the seven in form and substance, which made an end of the whole 
matter. The judgment was against the validity of Monday's election, 
not only upon the ground of a negative majority against, but also, that 
four of the candidates for whom the three aldermen voted were eligible. 

It may be proper to remark that, in The King v. Monday, and in 
Oldknow V. Wainwright, Lord Mansfield seems to have repudiated 
the dictum of some of the Judges in the case of Taylor v. The Mayor of 
JBath, that a negative vote coidd not be given in corporate elections. 

(/) Cowper,590, 
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Mr. Justice WUmot cited, very shortly, the case of I%e JCing v. 
Withers, a case where five electors had voted and six refused to vote, 
and the Court had held that the six had virtually consented. What die- 
objection to the election was^ only appears by inference ; and it would 
seem to have been that the candidate had not received the affirmative^ 
votes of the majority of the elective body. It does not appear that any 
elector voted against him, or for any other candidate ; and it being cited 
as an authority for the decision then about to be given in OUOmaw v.- 
Wdinrvrightf tHe inference is, that it was considered to show that the 
msgority of the corporators actually voting is the elective body of the 
electors, whatever number of electors may be required to be present to 
constitute a good meeting. 

In the cases cited the elections took place by virtue of the charters, no 
vote of any kind being necessary to sanction them, and it was no con- 
dition in the election of the candidates that they should obtain a majority 
of the corporators assembled, but only a greater number of votes than 
any rival candidates; except that in Oldknow v. Wamrmght, Lord 
Mansfield stated that in corporate elections negative votes might be 
given against a candidate, and he observed that those who objected to 
an election taking place had not voted against Seagrave. Whereas in 
parliamentary elections there was no mode of opposing the election of 
one candidate other than by voting for a rival candidate. And in The 
King v. Monday, the doctrine was acted upon. The aldermen who first 
protested against any election taking place voted against the candidates 
proposed by the mayor, and also for seven candidates of their own nomi- 
nation, and such of those candidates as were qualified were held to be 
duly elected, tQ the exclusion of those nominated by the mayor and the 
one alderman. 

The distinction, I repeat, between those cases and the present is^ that 
the law did not require any vote of the corporation assembled to authorize 
the making of a valid church-rate, the law did require the vote of a 
majority of the assembled parishioners. Further, in the election cases, 
the candidate required only a majority of those who should vote either 
for or against him^ or a msyority over any rival qualified candidate, and 
not a majority of the corporate assembly. Again, a majority of the 
assembled corporators voting that an election should not take place might 
be nugatory to stop an election prescribed by the charter; but an affirma- 
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(iTfi vote was not required to aonction the election, while auch a vote ia 
required to sanction a chnrch-rate. The anaLt^y therefore fails in the 
essential point, tint is, tlint to make an election a lawfiil election, so vote 
was required, and for the election of the candidates only a relative 
nu^ritj was required, that ia, a majority of the votes polled for or 
against the individual candidate, or a majority of votes over a qualified 
rival candidate. Whereas, in this case, to make a valid rate, the vote of 
a majority of the assembled pariahioners waa absolutely required, which 
the rate in question never had ; and further, in The Einff v. Mmiday, 
the protest of the majority of the electors against any election taking 
place, which was an idle and irrelevant vote, was not pretended to have 
the effect of disqualifying them from voting against the two candidates 
tiwy opposed, or to aatborizo the mayor to reject their votes, and to treat 
them as having virtually withdrawn from the business of the election, 
and to declare the two candidates the mayor voted for to be duly elected. 



I cannot perceive any view of the case which renders it an aatiority 
for the position, that, because the majority had voted against any rate 
being made for irrelevant reasons, the minority acquired the power to 
make the 2«. rate without putting the question or allowing the majority 
an opportunity of voting upon the question. To make the cases 
analogous, the mayor and one alderman should have declared the candi- 
dates favoured by them to be duly elected notwithstanding the votes 01 
protest of the majority against them. 

Again in Oldkna/o v. Waintvright it will be observed, that although 
the majority had protested against any election taking place, so far from 
the Court deeming that protest to have disentitled and precluded the 
protestanCs from all right of further interference. Lord Mansfield states, 
among the grounds for his opinion, that the protestants had not moved 
an adjournment before the election began, importing that a motion of 
adjournment made in due time, that is before the election began, would 
have been available, notwithstanding their previous protest. And he 
also states among those grounds, Chat the protestants had not voted 
against Seagrave, importing also, that they might have done so effectually. 
Seagrav^s election, therefore, was sustained, not because by the protest 
those who made it virtually withdrew from the business of the election, 
but because they foreboro (not that tbey were excluded) further to act, 
by moving an adjournment or voting ^;ainet Seagrave. 
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Prom the circumstance in Oldknom v. Wainwright it appears that 
a protest that no election should take place^ though irrelevant^ idle^ 
and unlawful^ did not disentitle those who made it from voting upon the 
relevant question of Seagrav^s election ; and it is to be inferred from the 
cases of Taylor v. The Mayor of Bath, and the Xing v. Hawkins^ and 
ihe cases cited in Oldknow v. Waimvrightj that notwithstanding the 
irrelevant and thrown away votes for the disqualified candidates the 
voters who gave them were entitled to give^ and might have given, if 
they had thought fit, legal, and effective votes against the qualified can- 
didates, but which they did not do. 

The cases are cited as authorities for the point, that votes given for 
disqualified candidates are not only nugatory and thrown away, but that 
thereby the voters are excluded from interfering further in the election, 
and that the election may proceed upon the footing of their exclusion. 
But the cases of Oldknow v. Wainwright and The Xing v. Monday are 
authorities to the direct contrary; and in Taylor v. The Mayor of Bath, 
and in The Xing v. Hdwhins, and the other cases cited, no attempt was 
made by the voters for the disqualified candidates to vote for the 
qualified candidates ; and, therefore, no question arose in regard to their 
right to do so if they had thought fit. 

It is true that in Taylor v. The Mayor of Bath, Justices Page, 
Chappell, and Wright, are reported to have said that negative votes 
could not be given in corporate or parliamentary elections, which opinion, 
however, seems to have been overruled, if not in Oldknow v. Wainwright, 
certainly in I%e Xing v. Monday, But the dictum of Justices Page, 
Chappell, and Wright, did not refer to the &ct of votes having been 
given for the disqualified candidates, but was laid down as a general rule 
in election law. 

I am utterly unable to discover how any of these cases show that what 
is called an irrelevant vote, whether given contrary to the legal duty of 
the party or not, disqualifies him from voting upon a distinct proposition 
to be afterwards determined; that is to say, I do not perceive any 
proper ground for holding that because the majority refuse to make any 
rate, the minority may make a rate of any given amount, and exclude 
the majority from voting upon it; and that such rate should be deemed 
to be a rate made by a constructive majority of the vestry. If such is 
the law it is certainly not to be found in the cases cited. 
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The analogy between the law upon which the rate is said to be validi 
and that which prevails in parliamentary elections, has been said to be 
complete, because no vote of the electors can prevent the election taking 
place pursuant to the writ ; and because votes for a disqualified candidate 
after notice are nugatory. I cannot admit the analogy. The electors have 
no control over parliamentary elections. Their votes, if there was any 
authority to take them, can neither authorize nor prevent an election. 
But to make a church-rate, a vote of the electors, that is the parishioners, 
is indispensable. Nor can I see how the fact that no vote by electors 
can prevent a parliamentary election taking place is any authority for the 
position that no vote by the parishioners can prevent a church-rate being 
made. In the absence of an affirmative vote of the vestry there is no 
authority to make a church-rate, but absence of a vote of the electors 
does not prevent a parliamentary election taking place. In parliamentary- 
elections the question is not. Do you approve of a particular candidate, 
aye or no ; but. Do you prefer any other qualified candidate ? If there 
is no other qualified candidate, there is no mode of opposing the qualified 
candidate put in nomination; and by your voting for a disqualified can- 
didate after notice. Lord Mansfield says, in Oldknow v. Wainmrightj it 
is the same as if you did not vote at all. 

But suppose there be three candidates for a borough returning one 
member, and one of the candidates is disqualified, and certain electors 
after notice vote for him ; if by so doing they have thrown their votes 
away and are to be deemed as not having voted at all, what is there to 
preclude them from voting for one of the qualified candidates ? The 
authorities cited import that they may be so, which favours anything 
rather than that by the irrelevant vote for the disqualified candidate they 
excluded themselves from any further interference in the election. 

But I ask upon what general principles of law are these rules relating 
to elections founded. I wish to know where they are to be found. If 
these cases are supposed to be governed not upon rules peculiarly and 
only applicable to them, but are only instances of the application of 
some established general principles of law, reference ought to be made to 
the depository whence these principles are to be found, or other instances 
in which they have been applied ought to be shown. But notwithstand- 
ing that ingenuity, much beyond what is ordinarily extended in the 
maintenance of a particular case, has been manifested in support of the 
present rate, yet these election cases are alone relied upon. 
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I caaBot heip tbudLing, that tbe cmnmntaiiiDe of a number of persons, 
no doubt respectable in tibeir general character and position^ haying been 
:ao misled as to avow theor determination to disob^ the kur, and to refuse 
to perform an obligation unqaeetionablj resting upon them, is so extra- 
ordinaiy, that it has called forth much energy to oyerocnne such illegal 
resistance to the law and dnty. 

But I think the means by which that attempt is made, if miccessful, 
would produce public mischief much beyond that which is sought 
to be redressed. The subjects of tibis coun^ are much too right- 
minded, and jestimate too correctly the benefits that result from a general 
robedience to a law while it exists, and the enormous evil which may 
lyasult from persons of the class of the xatepayers of this parish entering 
into an open and avowed combination to evade or defy the law, to render 
it probable that the evil example which has been set will be followed to 
mudi extent. But the perversion of the law by which alone I think 
this xate can be 0upported^ and the adoption by the Courts of law of 
strained analogies and presumptions in support of an attempt to impose 
pecuniary burdens under any d»[tomination, is calculated not only to 
bring discredit upon, and to destroy confidence- in the law, but also to 
produce greater and more permanent evils than that which it is the object 
of ^suoh .a icourse to rprevent. 

It has foeen.axgued in support of the jcate, that it was the duty of the 
nestry to anake a church^xate, and a re&sal to make it was unlawful. 
The majority could not compel the minority to do or join in an unlawful 
ad|, or to omit to perform their legal duty, which, it is said, would be the 
«fi6ct of the vote of the majority, unless the right and power of making 
a rate devolved upon the minority. But, surely, the fallacy of such 
reasoning is very obvious. Tt is only the duty of the minority to use all 
lawful means in tieir power to make a church-rate, which they will have 
done when Uxey shall have voted for a rate. But if tiie law requites a 
vote of the .m^ority of the vestry to make a valid rate, the minority are 
neither guilty of an illegal act, uot are ginlty q{ any unlawful omission, 
because they are coerced and counteracted by the majority to whom tbe 
law has confided the power of making the rate. The unlawful act is 
rather in the attempt to assume a power which the law has not given to 
them to make a rate binding others, ov^ whom the law has given them 
no authority. 
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The general principle of Isw being admitted; that tke power otvuMng 

Urn rate le given to the migoiritj of the yestry^ the onus of proriag '&ie 

power of the minont j, under the circnmfttanceS; to make the rate now 

aaeerted for the first tane^ is upon those who make the assertion ; and I 

think no each power has been proved to exist by law. I have tiins 

examined the electicm cases at lengthy becaose thej are the only antho- 

xities relied upon in support of the rate, and I have anxiously endeavoured 

to estimate the weight of them^ and their application to this case ; «nd 

having done so, I do not think they cmght to be deemed to be authorities 

for the purpose for which they have been cited. I do not think t^ose 

cases establish or recognize any principle "wbicb can be applied totilns 

case, <yr made the foundation of a decision in support of the rate in ques- 

4»on. Aad further, I am of opinion, that neither principle nor authority 

hBB been produoed for the dectrine that by the refosal by the majority of 

the veetry to make a .ehurch-vate when st is their duty, and tiiey are 

lawfully required to do so, the power of making the rate devolves upon 

the minority of the vestry. And I am of opinion, that the Mbel exhibited 

in the Consistory Court shows affirmatively that the rate of which it is 

the object of the suit instituted in that Court to enforce the payment, is 

an invalid rate. 

The opinion which I have expressed is founded upon the assumption, 
that the libel is to be construed as importing that the rate was made by 
the minority of the parishioners in vestry who voted against the amend- 
ment, which is a construction more favourable in support of the rate than 
I think the records warrant. In my opinion, the true construction of the 
libel imports that the rate was made by the churchwardens, and the 
eighteen parishioners who signed it ; and I am satisfied that all oppor- 
tunity for any one to vote against the rate was studiously excluded. 
And upon this view of the case, I am prepared, respectfully, to recom- 
mend to your Lordships to reverse the judgment of the Exchequer 
Chamber and the judgment of the Court of Queen's Bench. 

The Lord Chancellor : — 
My Lords, not having had the advantage of hearing the arguments 
in this case, I do not propose to take any part in the discussion. 
I rise simply for the purpose of saying, that having followed my noble 
and learned friend in the very able address which he has made 
to the House, so far as I can form any opinion, not having heard 



124 

the arguments, I most entirely concur in what has fallen from him, with, 
perhaps, one exception. I confess, my impression was, when I was a 
member of the Court of Exchequer Chamber, and the matter was before 
me then with the other Judges, that there was sufficient on the record 
to show that the rate had been made by the minority. Of course, I give 
no opinion at all, and should have taken no part, liad it not been that my 
noble and learned friend. Lord Brimgham^ who did hear this case, but 
was compelled by ill health to quit London^ before the matter came under 
final decision in your Lordships' House, requested me to say that having 
by the courtesy of my noble and learned friend, seen the opinion that he 
was about to give in moving the judgment of your Lordships' House, he 
entirely concurs in the whole judgment, with, perhaps, that same quali- 
fication which I have stated. He added, that the doubt he expressed as 
to that point rather adds to the force of this judgment, in respect of the 
main result, because it excludes the notion of coming to this conclusion 
upon any other grounds than the general grounds that the rate must be 
made by a m^'ority, and that no other rate is valid. 



Judgment of the Court of Exchequer Chamber ^ 

and 
Judgment of the Court of Queen's Benchy 

Reversed. 
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